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U.S. Customs Service 


Treasury Decision 


(T.D. 98-71) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Broker license revocation. 


SUMMARY: Notice is hereby given that on August 7, 1998, the Secre- 
tary of the Treasury, pursuant to Section 641, Tariff Act of 1930, as 
amended, (19 U.S.C. 1641), Part 111.74 of the Customs Regulations, as 
amended (19 CFR 111.74), ordered the revocation of the following Cus- 
toms broker licenses due to the failure of the broker to file the status re- 
port as required by 19 CFR 111.30(d). The list of affected brokers is as 


follows: 


Bernstein 
Bouchard 
Broadhurst 
Driscoll 
Gillis 
Grace 
Herosian 
Kearns-Simington 
Konner 
MacDonald 
Mandell 
Mayzel 
McCarter 
McCarthy 
Messina 
Messina 
Moore 
Munnich 
Pelletier 
Petrucelli 
Powell Jr. (Deceased) 
Puleio 
Ribeiro 
Sama 

Silva 


First Name 


~ Marla 


Linda 

A. Scott 
Susan 
Francis E. 
Ann 
Glenn A. 
Jeanne 
William B. 
James D. 
Stephen M. 
Michael S. 
Allen G. 
John V. 
Michael E. 
Vincent F. 
Marilyn E. 
Julian J. 
Christine Johnson 
Robert N. 
Peter 
Frank 
Robert G. 
Gerald 
Paul A. 


License 
14836 
10444 
07701 
09891 
05280 
11239 
07702 
09254 
07710 
05432 
10517 
03255 
03269 
02939 
10175 
05818 
04880 
11924 
11566 
08066 
10173 
13598 
10024 
03334 
05905 


Port 


Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
Boston 
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Alexander 
B auer 
Boneberg 
Camilli 
Conroy 
Denisco 
Farley 
Gipp 
Kavanaugh 
McGee 
Neal 
Smith 
White 
Winker 


Ames 
Aranoff 
Arose 
Banks 
Barreca 
Beckmann 
Bengis 
Berngardsen 
Boll 

Bolter 
Braverman 
Broadhurst 
Brodsky 
Broz 

Bruins 
Bryan 
Burns 
Butera 
Calvert 
Camino 
Cardona 
Cella 
Cherry 
Christophides 
Coates 
Colella 
Conte 
Corcoran 
Corso 
Cortese 
Cowden 
Crecco 
Darnowski 
Davila 

De Martini 
De Gaetano 
Debatto 


Laurie 
Diana 
Roy J 

Donald E 
Amarin 
James M 
Justine J 
Anthony E., Jr 
Margaret M 
Kathleen H 
Thomas C., Jr. 
Kelly A 
Cynthia M. 
Bonnie A. 
Ronald A., Sr. 
Ronald C 
Robert F. 
Lynn A 


Phyllis 
Robert I 
William E. 
Lloyd 
Raymond E. 
Allan G. 
Victor 
Trygve 
Joseph 
Eugene T. 
Lawrence 
Scott A. 
Seymour 
Steven 

Lori J. 

Alix 
Margaret M. 
Gasparino 
Elizabeth 
Victoria 
Rene 
Joseph A. 
Steven M. 
Orestes 
Robert Edward 
Peter 

Patsy Albert 
Thomas A. 
John 
Antoinette 
Franklin J. 
Adele E. 
Richard S. 
James J. 
George 
Robert 
Alfred J. 


32, NO. 36, SEPTEMBER 9, 1998 


04816 
07880 
05193 
09039 
11905 
10495 
09046 
03825 
06411 
11129 
05946 


06152 
09644 
05958 
02878 
03953 
02341 

1403 
04210 
02297 
03064 
03481 
08079 
02497 
14881 
12489 
07929 
10009 
12320 
06051 
09672 
12507 
03366 
08014 
02873 
02940 
03819 
03562 
03391 
03633 
10497 
03054 
09757 
04505 
03563 
06859 
06845 
06022 


Port 


Boston 
Boston 
Boston 


Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 
Buffalo 


New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 





Last Name 


Depass 
Emmanuelle 
Engers 
Epsky 
Esposito 
Federman 
Filiks 
Finley 
Fonte 
Francis 
Freund 
Friedman 
Gangemi 
Gilberti 
Gillen 
Glazer 
Gomez 
Goodglass 
Guggenheim 
Gurge 
Guttman 
Hardy 
Haskel 
Heidl 

Held 
Henke 
Herman 
Hogan 
Hubert 
Hummel 
Isacoff 
Jacobus 
Jae 
Jeglinski-Muro 
Kasmanoff 
Kaufman 
Keegan 
Kenneally 
Kirwin 
Kotcher 
Lanzello 
Larson 
Laufer 
Lederer 
Leporati 
Levine 
Lewin 
Leyden 
Litt 
Lobdell 
Lofaro 
Lubliner 
Lutton-Marvin 
Mancusi 
Markwalter 
Maronna 
Marosi 


U.S. CUSTOMS SERVICE 


First Name 


Lionel 
Charles A. 
James S 
Eugene J 
Edward J. 
Saul 

Edward A. 
Jeanette 
Bartolo 
Rosemarie 
Rudolph H C 
Harry 

Natale Joseph 
Thomas J. 
Eugene T. 
Philip 

Marta 

Irwin M. 
Irwin 
Kenneth J. 
Bernard R. 
Robert W. 
Adam 
Francis X. Jr. 
Warren J. 
Howard J. Jr. 
Martin 
William F 
Michael J 


Roland Reed Jr. 


Norman 
Peter 

Joel 
Joanne 
Gertrude 
Samuel J. 
Mary E. 
Robert 
Barbara 
Daniel 
Julie Anne M 
Selma E. 
Arthur 
Albert R. 
Walter 
Irving 
Jack 

Paul J. 
Morris 
Pamela A. 
Frank A. Sr. 
Felix H. 
Janet K. 
Vincent T. 
Frank J. Jr. 
Anthony G. 
Tibor 


License 
03358 
02134 
02472 
03493 
03915 
05607 
14488 
10017 
02947 
07876 
02339 
02781 
02199 
03637 
02838 
02184 
03680 
02669 
07169 
02399 
03357 
11294 
13229 
02783 
11867 
03617 
06108 
10641 
03355 
02927 
04970 
07124 
09718 
09949 
11245 
01576 
10568 
07970 
06180 
09515 
10786 
09319 
02938 
09983 
10182 
03543 
03627 
04123 
02892 
13592 
03821 
02575 
09195 
02596 
02303 
06009 
07291 


Port 

New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
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st Name License Port 


Joseph 03880 New York 

Mario 03246 New York 

John M 01850 New York 

John P 13014 New York 

Herbert J 06903 New York 

Sharin )5553 New York 

Steven A 13002 New York 

Walter Scott 02881 New York 

Nicholas 02397 New York 

William A 10040 New York 

Alfred 03692 New York 

Adam 06035 New York 

Sidney 03705 New York 

John Kenneth 04599 New York 

James M. 02329 New York 

Joseph 02555 New York 

Gary C. 09679 New York 

Joseph 03635 New York 

Stephen J 06020 New York 

an Jesus 10378 New York 
Panzer Alvin M. 04821 New York 
Pastor Joseph G. 05104 New York 
Pellgrino Vincent B 03266 New York 
Penso Anita 06432 New York 
Pujol John J. 06791 New York 
Quigley David L 06011 New York 
Redmond Peter W. 12370 New York 
Rendeiro James F 05701 New York 
Rhodes Barney 02777 New York 
Ring Millard A. 02201 New York 
Rosenberg Barry A. 09428 New York 
Rowell Arthur 07278 New York 
Sapot Ignacio 04320 New York 
Schaumloffel Henry J. 02498 New York 
Schor Alexander 02135 New York 
Schwartz Isaac 02787 New York 
Schwartz Hally 07934 New York 
Schweitzer Richard 06196 New York 
Sergi Joseph J. 02398 New York 
Serra William 02618 New York 
Serrahn Judy 06912 New York 
Seward Barbara A. 11626 New York 
Shannon Newell C. 10276 New York 
Shapiro Morton L. 03653 New York 
Shaw Matthew G. 12656 New York 
Sheperd Daniel J. 10116 New York 
Smale Raymon 12710 New York 
Smith Richard W. 11080 New York 
Sommer Kurt 02722 New York 
Sonners Melvin 03328 New York 
Spatzer Harold 03990 New York 
St. Peter Robert J. 01667 New York 
St. John Harold D. Jr. 03118 New York 
Strunck Henry 01986 New York 
Tobias ED 01175 New York 
Tobias George 02568 New York 
Toole Michael R. 09325 New York 


> 





Last Name 


Traina 
Turino 
Vatier 
leny 
Weinrib 
Wilcon 
Wilcon 
Wilson 
Wolf 
Wolfson 
Woods 
Wortman 
Zawacki 
Zinnssmeister 


Franks 
Futak 
Grady 
Guerin 
Jenkins 
Luallen 
Webster 
William 


Beck 
Brocato 
Champness 
Connor, Sr. 
Dahm 
Depace 
Dicarlo 
Gutowski 
Leslie 
Hemerich 
Malone 
Moss 
Pearre 
Schott 
Shreve 
Swanson 


Auslander 
Peacock 
Rushin 


Pierce 


Anderson 
Austin 
Barnes 
Copeland 
Daigle 
Daniels 
Davenport 
Green 
Jacobs 
Kennedy 
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First Name 


Robert S. 
Albert P 
Barbara E 
Michael F- 
Robert P 
Ben R. 
Frances B. 
Alva M. 
Kenneth N. 
John 
William M. 
Vincent W. 
Ronald 
Frank E. 


Tammy A. 
Kathleen M. 
Kathleen M. 
Robert L. 
Joann 
Owen L. Jr. 
Wendy D. 
Rilea J. 


Jonathan P 
Marion 
William Edward 
Paul F. 
Michael Wolfe 
Lawrence 
Susan K. 
Loreli Marie 
Robert A. 
Raymond E. 
Helen 

Joseph P 
Joyce D. 
Robert J. 
Gordon Scott 
Sandra Joan 


Robert 
Rosalind 
Susan K. 


Scott 


Bonnie 
Vic 
Karen 
Gregory 
Julius 
Trudy 
Bobby 
Mark 
Edith 
Frank 


02037 
05928 
12575 
05366 
02368 
02877 
07565 
03014 


11988 
04947 
10368 
12647 
13724 
06890 
12737 
07700 


10436 
03832 
03432 
02856 
05124 
11579 
11689 
09744 
04752 
05236 
10404 
09889 
10008 
06518 
09511 
05808 


10167 
11385 
11016 


15327 


11473 
13942 
07668 
12524 
04606 
13501 
06839 
12289 
05654 
04994 


Port 

New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 
New York 


Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 


Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 
Baltimore 


Wilmington 
Wilmington 
Wilmington 


Savannah 


New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
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Garcia 
Gonzalez 
Guajardo 
Haley, III 
Lockwood 
Loc kwoord 
Mendez 
Morton 
Murphy 
Ochoa 
Perez Jr. 
Santos, Jr. 
Smith 


ees 
oorrell 


Stanley 


Stephan 
Trust, Sr 
Valdez 
Villarreal 
Villarreal 
Watts 


Wenning 


Larson 
Lezama 
Hector 


Anderson 
Edmunds 
Fearey, Jr. 
Hays 

Kanne Weise 
Musgrove 
Sonnad 

Van Horn 
Wallenmeyer 


t Nam 


Lawrence 


Tommye 
Robert 
Iva 

Karl 
Harry A 
Joanne 
William 


John F. 
Adolfo G 
Bruce W 
Anthony 
Hector J. 
Carlos 
Hortencia 
Austin L. 
Rosalinda 
Richard J 
Mark E 
Jose R 
Eduardo 
Raymond H 
Betty C 
Harold Raymond 
Arthur 
WH. 
Merle L. 
Alba 
Manuel 
Teodoro 
Allen E 
Hazen G. 
James A. 
Robert O 
Cyril Arthur 
Jose Maria 
Jesus 
Eduardo 
Tom J. 


Jack H. 


Gordon 
Alfredo 
Mendoza 


Sandra, Gail 
Douglas, A. 
Edmund, G. 
Stephen, Loren 
Linda, J. 
Harley, C. 
Rahul 

Harlan, K. 
Jesse, D. 


32, NO 


03074 
06606 
13338 
10132 
11853 
09231 
13623 


04020 


02043 
06644 
04652 
07373 
11812 
02146 
13396 
06980 
09652 
02967 
13984 
07788 
07070 
13763 
04760 
01862 
02373 
02735 
05629 
09363 
07986 
03535 
10119 
04408 
11981 
04852 
05652 
05871 
09867 
13683 
02299 
05375 


10712 
14396 
09300 


10358 
13585 
03618 
14542 
05749 
06716 
12165 
03382 
09071 


36, 
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Port 


New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 
New Orleans 


[ aredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 


El Paso 
E] Paso 
E] Paso 


Portland 
Portland 
Portland 
Portland 
Portland 
Portland 
Portland 
Portland 
Portland 





Last Name 


Albertson 
Alexander 
Becker 
Benenate 
Bjork 

Blake 

Booth 

Bostic 
Bouray 
Brandyberry 
Brings 
Bushee 
Calvin 
Chanmugam 
Cort 

Crook 
Curtis 
Dowdle 
Dungan 
Dyson 
Elkins 
Frank 
Garrett (Deceased) 
Gill 
Gunderson 
Hopkins 
Jackson 
Kaiser 
Lindberg 
Linnehan 
Lukaris 
Merwin 
Meyer 
Miller 
Morgan 
Morrill 
Murray 
Nelson 
Nielsen 
Parker 
Petroff 
Riggs 

Ritter 
Russell 
Sandell-Waltos 
Schaefer 
Sherman 
Snow 
Tierney 
Tjoelker 
Townsend 
Vander Yacht 
Willard 
Williams-Brink 
Young 


U.S. CUSTOMS SERVICE 


First Name 


Thomas J 
Carol A 
Douglas P. 
Thomas 
Kristin 
Lanette D. 
Patrick 
Timothy R. 
Dale A. 
Paul 

Dan 
Andrea M. 
Virginia 
Tamara D. 
Donald L. 
Sharon L. 
John O. 
Charlotte 
Michael G. 
Carol A. B 
Patrick R. 
Susan K. 
Dennis C. 
James H. 
Jay M. 
Jeffrey L. 
Robert 
John 
Kristen K. 
James R. 
Debbie A. 
Owen, Jr. 
Steven R. 
James 
Richard L. 
Edward F. 
Albert 
Miles G. 
Rene G. 
Marvin H. 
Anthony J 
Janet S. 
Christopher 
Mayme B. 
Shirley A. 
Michael P. 
Alvin L. 
Donald 
Mary S. 
Ann L. 
Michael N. 
Arnold J. 
Edward D. 
Kim 

Peter L. 


License 


10200 
10768 
07537 
05202 
11277 
12310 
12461 
12085 
05656 
06550 
04966 
09274 
08076 
12377 
02793 
04868 
03302 
02994 
03997 
12777 
11994 
05831 
06450 
11017 
09559 
11781 
05346 
06800 
07390 
05073 
11182 
05891 
06142 
07916 
09584 
07035 
02665 
01822 
06760 
03982 
07447 
10771 
04032 
03415 
06775 
07509 
10509 
04213 
09348 
07712 
11282 
09733 
09631 
10682 
05456 


Port 


Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
Seattle 
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Last Name 


Badias 
Collins 


Hicks 


Brown 
Chinander 

Dunn 

Graham 
Hemming 
Lockhart 
McMunn 

Mills 

Nelson 

Sprague 

Swift (Deceased) 
Trudeau 

Van Kauwenbergh 
Wallen 


Zimmer 


Beattie 
Habarth 
Hazel 
Hodes 
Magowan 
Nahrgang 
Neal 
Ruger 
Stapleton 
Stern (Deceased) 
Tebbe 
Trottier 
Vanassche 
Whitman 
We »0 lfolk 


Anderson 
Camras 
Charlton 
Duffield 
Egan 
Flikkema 
Gonzalez 
Griffin 
Hinkle 
Hynes 
Johnson 
Jones 
Long (Deceased) 
Mirza 
Moreno 
Nielson 
Niklibore 
Pawelko 
Rutherford 


First Name 


Joaquin Felipe 
Paula A 
Frank L. Jr 


Stephen C 
Nancy G 
Dawn 

James Arthur 
LynnA 

Dixie M 

Mary K 
Stephen D 
Marmion E 
Richard T. 
Clarence J. 
Julia 

Robbie (Deceased) 
Timothy 
Mark 


Geraldine 
Darlene 
Richard A. 
Tracy 
Patrick 
David 
William 
Rodney 
Scott 
Donald 
John 
David 
Thomas R 
Mary 
Thelma 


Donald E 
Marsha 
Joseph K. 
Amy 
Thomas 
Maynard 
Francisco 
Patrick M. 
Todd 
Pamela A. 
Claudia Lyn 
Debra J. 
Harry F 
Danis 
Beatriz C. 
Paul 
Eugene B. 
Edmund C. 
Darcy 


License 
License 


10894 
13483 
13594 


11411 
11696 
07242 
06235 
06543 
07415 
06813 
06236 
09463 
04672 
02536 
06238 
12561 
10796 
09874 


09771 
11624 
03752 
15204 
09774 
03576 
02653 
05860 
12800 
03217 
05008 
13291 
03828 
06405 
06253 


10834 
07184 
11009 
11595 
03569 
12168 
13518 
07717 
13098 
09753 
11585 
12765 
03726 
10131 
12219 
10701 
05402 
12473 
12714 


Port 

Great Falls 
Great Falls 
Great Falls 


Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 


Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 
Detroit 


Chicago 
Chicago 
Chicago 

hicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 





Last Name 


Shierman 
Starkey 
Stevens 
Stortz 
Supak 

Van Riper 
Wainwright 


Fink 
Irby 
Kawolics 
Klein 
Manion 
Rider 


Sw or 


Cassidy 
Duch 
Gallagher 
MacTavish 
Martinez 
Mayer 
McKenna 
Metcalf 
Pipitone (Deceased) 
Reynaldo 
Rodriguez 
Schneider 
Toro 
Trevilcock 


Alexander 
Anki 
Dampf 
Foss 
Griffing 
Hinsch 
Johnston 
Kubick 
Leclair 
Maxwell 
Mittag 
Sanders 
Shelly 
Wilderspin 
Williams 
Wood 


Arellano 
Boyd 
Ellsworth 
Frank 
Graff 
Ingraham 
Kenehan 
Littleton 
Pitek 
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First Name 


Robert A. 
Barbara 
Kevin J. 
Leona E. 
Joseph 
Anthony 
John R 


Frank 
Betty 
Susanna M. 
Stephen G. 
David 

John J. 
Roseann L. 


Paul Francis 
Brett R. 
Loretta 
Ariel 

Isilda C. 
Susan Lee 
Michaeal 
Cynthia 
Vito 

Olaya 
Alfreco 
Karl 
Anthony A. 
Cleopatra 


Rebecca R. 
Charles N. 
Beverly Grogan 
Linda 
Karen D. 
Dale E. 
Cynthia P 
Leonard T. 
Robert S. 
Donna Sue 
Michael H. 
Ginger 
Daniel O. 
Betty Jane 
Louis A. 
Marianna D. 


Majorie 
Randy 

Perry K. 
Norma 
Margaret L. 
Mary Blanche 
John W. 
Roger M. 
Sarah L. 


License 


09001 
07885 
12173 
09208 
03132 
05908 
14002 


04245 
04247 
11113 
11005 
12463 
13466 
10573 


12502 
14471 
13990 
14536 
12357 
11108 
13573 
09612 
06905 
13732 
11724 
07121 
03090 
15408 


05763 
04707 
05619 
14288 
10972 
06846 
10981 
07912 
11499 
09878 
14429 
14712 
11561 
05620 
11563 
09613 


06470 
06749 

3790 
06345 
06350 
06037 
06360 
10214 
09218 


Port 


Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 
Chicago 


Cleveland 
Cleveland 
Cleveland 
Cleveland 
Cleveland 
Cleveland 
Cleveland 


Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 
Miami 


Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 
Houston 


Dallas-Ft. 
Dallas-Ft. 
Dallas-Ft 
Dallas-Ft. 
Dallas-Ft. 
Dallas-Ft. 
Dallas-Ft. 
Dallas-Ft 
Dallas-Ft 


Worth 
Worth 


. Worth 


Worth 
Worth 
Worth 
Worth 


. Worth 


Worth 
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First Name License Port 


Robert 09108 Dallas-Ft. Worth 
Robert D. 07941 Dallas-Ft. Worth 
Stephan E. 13931 Dallas-Ft. Worth 
Teresa C. Hancock 07542 Dallas-Ft. Worth 
Joe Jr. 06484 Dallas-Ft. Worth 


License Port 
**A N. Deringer, Inc 04508 New York 
**FW Myers & Co., Inc 03582 New York 
**Frtiz Companies 03498 New York 
**Globe Shipping Co., Inc 00242 New York 
**Tower Group International 03486 New York 
**W. Mercer & Co., Inc 03450 New York 


**Note: These licenses of multiple license. These companies are still in business. 
Federal Customs Brokers, Inc 955 Houston 
Hankyu Int’] Transport (USA) Inc. 04497 Boston 


4.0.T. Europe Ltd 11177 New York 
Ace Customs Expediters 04070 New York 
Air Express International Agency, Inc. 03016 New York 
Air Clearance Agency, Inc. 02959 New York 
Alcargo International, Inc. 09846 New York 
All Service Import Co., Inc 09991 New York 
Almac Shipping Co., Inc 05341 New York 
Apollo Customs Service, Inc. 10612 New York 
Arrow Intercontinental Customs Brokerage 11800 New York 
Callport International, Inc. 14415 New York 
Cargo Brokers Limited 09331 New York 
Continental Air Cargo 03935 New York 
Elco Shipping Corp. 04136 New York 
FB. Vandergrift Co., Inc 06783 New York 
Hudson Shipping Co., Inc. 0237A New York 
J.EM.N.Y., Inc 09106 New York 
JG Mazzarise Broker Corp 11128 New York 
Kog Transport, Inc 10716 New York 
Kurz Allen, Inc. 10339 New York 
Litt International, Inc. 09851 New York 
Marvin Customs Clearance 07145 New York 
McGregor Sea & Air Services, Inc. 05017 New York 
Mega Freight Services, Ltd. 09147 New York 
Metro Worldwide Services 13316 New York 
MRH Brokers, Inc. 13814 New York 
Multi Process International (USA) Corp 09478 New York 
Nautilus Customs Service 14093 New York 
Norse Shipping Services, Inc. 05307 New York 
Public Brokers International, Inc. 06603 New York 
RN Forwarding Co., Inc. 02973 New York 
Rhenus Transport International Corp. 09691 New York 
J.D. MacDonald & Co., Inc. 07866 New York 
Saxon Forwarding, Inc. 13884 New York 
Spartan Worldwide Delivery, Inc. 13105 New York 
Stateside Custom Brokerage Corp. 06692 New York 
Surface Freight Corp. 02361 New York 
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Broker 


Taub & Carmel, Inc. 

Universal Freight Specialists, Inc. 
Universal Transcontinenta! Corp 

World Logistics Systems 

Worldwide Integrated Dist. Enterprises Corp 
WTC Ocean Freight, Inc 


B&R Customs Broker, Inc 

EK. Guajardo & Assoc., Inc 

H.C. Int’1] U.S. Customhouse Broker, Inc 
H.R. Lockwood & Company, Inc. 

Rio Bravo Customs Brokerage, Inc 
Sandra Herrera, Inc 


ABI Connection, Inc 


Alpha Brokers Corp. 
Perishable Express, Inc. 


Dated: August 24, 1998. 


{Published in the Federal Register, 


License 


05581 
14145 
01976 
10135 
11723 


09998 


06957 
11364 
13137 
05495 
15030 


11965 
14094 


9 


6 
84 


2 
5 


l 
1] 


Px r 

New York 
New York 
New York 
New York 
New York 
New York 


Laredo 
Laredo 
Laredo 
Laredo 
Laredo 
Laredo 


Chicago 


Miami 
Miami 


PHILIP METZGER, 


Director, 
Trade Complaince. 


, August 21, 1998 (63 FR 45899)] 








U.S. Customs Service 


General Notices 


REVISION AND EXPANSION OF NATIONAL CUSTOMS 
AUTOMATION PROGRAM TEST OF ACCOUNT-BASED 
DECLARATION PROTOTYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document is a replacement of a notice published in 
the Federal Register on March 27, 1997, which announced Customs’ 
plan to conduct an account-based prototype (NCAP/P) under the Na- 
tional Customs Automation Program (NCAP). This notice broadens 
the eligibility requirements for participation in the NCAP/P incorpo- 
rates enhancements to reconciliation (based on the February 6, 1998 
announcement of the ACS Reconciliation Prototype) and clarifies the 
statement process. This notice also outlines the development and evalu- 
ation methodology to be used in the test and invites public comment on 
any aspect of the planned test. 

With this notice, Customs is also inviting additional importers to ap- 
ply to participate in the NCAP/P in accordance with the eligibility re- 
quirements specified in this notice. Applicants that have already been 
accepted as participants in the NCAP/P based on the 3/27/97 NCAP/P 
notice need not re-apply. All participants in the NCAP/P including pre- 
viously accepted applicants, are required to follow all the operational 
procedures described in this notice, e.g., procedures on the account- 
based import declaration process, reconciliation, remote location fil- 
ing, and maintenance of account information, and are bound by the 
terms and conditions of this notice. 

The NCAP/P will become operational under a staged implementa- 
tion program. Implementation of the NCAP/P will be as follows: 1) Car- 
go release, 2) Cargo release with examination, 3) Entry summary 


acceptance and processing, and periodic statement processing, and 
4) Reconciliation. 


DATES: The cargo release stage of the NCAP/P commenced on April 27, 
1998. The NCAP’P will be operational for up to three years, with evalu- 
ations of the prototype occurring periodically. Applications to partici- 
pate in the test may be submitted throughout the duration of the 


13 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 36, SEPTEMBER 9, 1998 


prototype. Priority review will be given to applications received on or 
before September 18, 1998. Public comments on any aspect of the 
planned test must be received on or before September 25, 1998. All com- 
ments received will be part of the public record and made available to 
third parties upon request 


ADDRESSES: Applications and comments should be addressed or 
faxed to Don Luther, U. S. Customs Service, 13800 Pennsylvania Avenue 
NW, Room 5.2A, Washington, DC 20229, fax number (202) 927-1096. 


FOR FURTHER INFORMATION CONTACT: For inquiries regarding 
eligibility of specific importers contact: Margaret Fearon at (202) 
927-1413. For questions on reconciliation contact: Don Luther at (202) 
927-0915. For questions on statement processing: contact Tim Raeck 
at (317) 298-1520, extension 1445. For questions on violation billing: 
contact Jim Gleason at (202) 927-2995. For questions on other aspects 
of the Account-Based Declaration Prototype contact: Daniel Buchanan 
at (617) 565-6236. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
1993), contains provisions pertaining to Customs Modernization (the 
Mod Act). Subtitle B of title VI establishes the National Customs Au- 
tomation Program (NCAP)—an automated and electronic system for 


the processing of commercial importations. Section 631 of the Act 
creates sections 411 through 414 of the Tariff Act of 1930 (19 U.S.C. 
1411-1414), which define and list the existing and planned components 
of the NCAP (section 411), establish program goals (section 412), pro- 
vide for the implementation and evaluation of the program (section 
413), and provide for remote location filing (section 414). Section 637 of 
the Act amends Section 484 of the Tariff Act of 1930 to establish a new 
subsection (b), entitled “Reconciliation” (19 U.S.C. 1484(b)). Section 
101.9(b) of the Customs Regulations (19 CFR 101.9(b)), provides for the 
testing of NCAP components. See, T.D. 95-21 (60 FR 14211, March 16, 
1995). This test is established pursuant to that regulation. 

A key element of Customs efforts to re-engineer its Trade Compliance 
process is a shift in emphasis from the traditional transaction-based ap- 
proach of ensuring compliance with import laws and regulations to an 
account-based approach, which addresses an importer’s overall com- 
pliance through account management, process reviews, and audits. 
One feature of this approach is a new account-based declaration pro- 
cess. Customs is also developing a new commercial processing system, 
the Automated Commercial Environment (ACE), which is designed to 
support the new Trade Compliance processes. The account-based dec- 
laration prototype (NCAP/P) is being developed to provide the first op- 
erational demonstration of ACE capabilities for processing imports, 
integrating the new account-based import declaration process with 
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other aspects of the Trade Compliance process and with selected fea- 
tures of NCAP elements of the Mod Act. 


I. Development Methodology 

The NCAP/P will be monitored by a Joint Prototype Team consisting 
of trade participants, Customs personnel, and other interested govern- 
ment agencies. This team will meet regularly throughout the prototype 
period at appropriate locations to set development milestones, monitor 
progress, resolve issues and evaluate program effectiveness. The devel- 
opment effort will be coordinated with other on-going NCAP prototype 
programs such as Remote Location Filing and Reconciliation, and will 
be as consistent as possible with the overall direction of ACE develop- 
ment. 

Potential participants should recognize that this is a prototype test of 
new processes. Data definitions and values and formats for electronic 
transmission of manifest, entry and commercial data will differ from 
those currently used in the Automated Commercial System (ACS). It is 
also important to note that development efforts undertaken for the 
NCAP/P may not meet the eventual requirements for programs as they 
are finally implemented in ACE. 

The public is invited to comment on any aspect of the NCAP/P as de- 
scribed by this notice. All comments received will be part of the public 
record and made available to third parties upon request. 


II. Eligibility Requirements 


In order to be eligible for participation in the NCAP/P an importer 
must: 


A. Be participating or approved for participation in the Importer 
Compliance Monitoring Program (63 FR 20442) or be scheduled 
for, participating in, or, in the application, agree to undergo and 
cooperate fully with a Customs Compliance Assessment. At the 
time the application is filed, if a Customs Compliance Assessment 
or other type of Customs audit is in progress, the importer must be 
fully cooperating and provide timely and accurate information and 
the resources necessary for Customs to conduct the Compliance As- 
sessment or audit. If the importer is subject to a compliance im- 
provement plan, the importer must be abiding by the terms and 
conditions of the plan; 

B. For Southern border NCAP/P shipments, use carriers who 
participate in the Land Border Carrier Initiative Program 
(LBCIP). No importer may enter Southern border cargo trans- 
ported by non-participant carriers; 

C. Commit in the application to file or maintain a continuous 
bond with sufficient liability coverage which will be obligated upon 
release of each NCAP/P shipment. Participants who elect to recon- 
cile entry summaries must have on file a rider along with the con- 
tinuous bond, which will be obligated on the underlying entries 
and used to cover the Reconciliation. (See Section VIII below); 

D. Be capable of and/or commit to arranging for timely and accu- 
rate electronic transmission to Customs of all data required in the 
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NCAP’P declaration process, including data required to pre-identi- 
fy parties and commodities involved in NCAP/P transactions, 
manifest and pre-release shipment data, additional data required 
to support physical examinations of cargo, entry summary data, 
detailed commercial data when requested, and reconciliation data. 
If an importer does not transmit electronic data for a particular 
shipment, Customs may exclude that shipment from NCAP/P 
processing; and 

E. Be capable of and/or commit to arranging for timely electronic 
payment of applicable duties, taxes, fees, and interest. 
Applications will be accepted from all volunteers; however, priority 
consideration will be given to: 


F. Companies within the top 379 importers ranked by entered 
value (the top 379 represent approximately 50 percent of all im- 
ports by value); 

G. Companies within the top 250 importers within any of Cus- 
toms’ Primary Focus Industry (PFI) categories, which are as fol- 
lows: 

1. Agriculture 

2. Automotive 

3. Communications—Telecommunications, Advanced Dis- 

plays, Board Level Products 
. Critical Components—Bearings, Fasteners 
5. Footwear 
5. Production Equipment 
Steel 

8. Textiles—Textile Products, Wearing Apparel; and 
H. Companies that do not represent an unacceptable compliance 
risk. 


Ill. General Requirements 


For the NCAP/P the following restrictions will be placed upon im- 
porters: 


A. Importers must enter merchandise identified in the applica- 
tion as being from their typical commodities in their established 
lines of business and coming from pre-identified sellers and ship- 
pers; 

B. Importers must enter only the merchandise identified in the 
application as being within a range of pre-identified commodities 
(classified at the 6-digit Harmonized Tariff Schedule (HTS) level); 

C. Importers must only enter merchandise conveyed on trucks 
operated by carriers pre-identified by participants in the applica- 
tion; 

D. Importers must enter merchandise for release into the com- 
merce under a consumption entry at the port of arrival, and may 
not enter NCAP/P merchandise into a warehouse or Foreign Trade 
Zone, or as an in-bond entry; 

EK. Importers must enter merchandise at the ports of Laredo, 


Texas (Colombia Bridge only), or at Detroit or Port Huron, Michi- 
gan; 





U.S. CUSTOMS SERVICE 17 


F. Importers may not enter merchandise in the NCAP/P if it is 
subject to antidumping or countervailing duty, quota, trade prefer- 
ence level or visa requirements, or pre-release reporting require- 
ments imposed by other federal agencies; 

G. No prohibited or embargoed merchandise will be permitted in 
prototype shipments; and 

H. Importers are responsible for ensuring that ineligible mer- 
chandise is not included in NCAP/P shipments, and that all ship- 
ments aboard a conveyance are eligible for NCAP/P processing. 
Customs will exclude ineligible shipments from NCAP/P process- 
ing. 

IV. Application 


NCAP/P participants previously selected need not re-apply under 
this notice. Importers who wish to participate in the NCAP/P and have 
not yet been accepted must submit a written application that contains 
the following: information: 


A. Importer name, address and IRS employer identification 
number; 

B. Names and addresses of all shippers for the NCAP/P; 

C. Names and addresses of all sellers/vendors for the NCAP/P 
and, for each seller/vendor identified, a listing of all the 6-digit HTS 
numbers in which the commodities to be imported are classified; 

D. The surety and surety code and the number of the continuous 
surety bond which will cover all cargo processed under NCAP/P 
procedures. If the applicant plans to reconcile their NCAP/P entry 
summaries, a commitment to file the bond rider prior to flagging 
underlying entry summaries for reconciliation, along with identifi- 
cation of the port in which the continuous bond and rider are filed 
must be included; 

E. Names, addresses and Standard Carrier Alpha Codes of truck 
carriers who will be transporting NCAP/P shipments across the in- 
ternational borders. For Southern border carriers, the Carrier Ini- 
tiative Program number must also be provided; 

F. Names, addresses and filer codes of any customs brokers who 
will be filing data; 

G. The approximate total number of entries per month expected 
to be processed at each of the following locations: 


Colombia Bridge, Laredo; 
Ambassador Bridge, Detroit; 
Windsor Tunnel, Detroit; and 
Blue Water Bridge, Port Huron; 


H. Detailed description of anticipated issues (from the eligible is- 
sues listed in Section VIII of this Notice) and commodities for 
which the participant anticipates electing reconciliation; and 

I. For applicants not participating in or approved for participa- 
tion in the Importer Compliance Monitoring Program or not al- 
ready scheduled for or participating in a Customs Compliance 
Assessment, a statement in which the applicant commits to under- 
go and cooperate fully with a Customs Compliance Assessment. 
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Customs will make admissibility determinations on NCAP/P ship- 
ments based on cargo examinations and the information supplied with 
the application, which shall serve as a pre-filed entry for NCAP/P pur- 
poses 

Importers who submit applications to participate in the NCAP/P will 
be notified in writing of their acceptance or rejection. If an applicant is 
selected for NCAP/P participation, Customs will assign the importer an 
NCAP/P Authorization Code. If an applicant is denied participation, 
the notification letter will include the reasons for that denial. Eligible 
importers whose initial applications are rejected may re-apply upon 
correction of the situation which led to the denial. 

Preference in accepting applicants will be given to those who indicate 
that they plan to maintain an average of at least 25 entries per month 
throughout the prototype period. 

V. Maintenance of Account Information 

Each entry filer participating in the NCAP/P must provide Customs 
with a range of entry numbers to be reserved for assignment by Cus- 
toms to NCAP/P shipments. Entry filers may not assign these numbers 
to transactions, either for NCAP/P or for non-prototype entries. 

Throughout the prototype period, participating importers must pro- 
vide Customs with advance notification of any proposed changes in the 
information provided in the application. This notification will be con- 
sidered an amendment to the application. Amendments must be sub- 
mitted at least seven days prior to the arrival of any cargo that reflects 
the proposed changes. Participants must not enter any cargo refer- 
enced in an amendment before Customs has approved the amendment. 
By notification to the participating importer, Customs may reject any 
proposed change, e.g., use of a particular carrier, shipper, or seller, entry 
of particular merchandise under this prototype, etc. Customs will 
notify participants of the decision regarding proposed changes to the 
applications. If a participant’s proposed changes are rejected, Customs 
will specify the reason for the rejection. The importer may re-submit 
proposed changes upon correction of the situation which led to the de- 
nial. 

VI. Account-Based Declaration Process 

The account-based declaration process is a fully electronic process 
that will base cargo examination decisions primarily on pre-filed ac- 
count/entry information; thereby, minimizing the transaction data 
that needs to be transmitted to Customs prior to the release of cargo. 
Cargo examinations will also be performed on the basis of selectivity 
criteria and random compliance measurement sampling. This process 
will also permit reporting of detailed entry summary data on a monthly 
cycle, provide for payment of duties, taxes, and fees on a periodic state- 
ment cycle employing semi-monthly estimated payments and allow for 
reconciliation of summary data. 

Cargo will be released and duties, taxes, and fees assessed on the basis 
of data transmitted to the NCAP/P system. For shipments processed in 
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the NCAP/P participants will not be required to provide parallel filing 
of ACS data or paper documents. 

While various automatic notifications and back-up procedures will 
also be supported, the basic declaration flow when the NCAP’P is fully 
implemented will be as follows: 


A. The application, including any amendments, will serve as a 
pre-filed entry for NCAP/P purposes. A participating importer or 
authorized broker will electronically transmit data to Customs to 
provide timely and accurate identification of any proposed changes 
to the original application, e.g., changes in a participant’s NCAP/P 
business partners or merchandise imported under the prototype. 
These changes must be provided at least seven days prior to the ar- 
rival of the referenced cargo. 

B. Prior to arrival of cargo at the border, the carrier issuing the 
manifest or an authorized agent will electronically transmit to 
Customs basic manifest data: coded identification of the carrier; 
trip details; identification of drivers, the conveyance and other 
equipment; and an identifying number and the laden quantity for 
each shipment on the conveyance. 

C. Also prior to arrival of the cargo at the border, data pertaining 
to each individual shipment must be electronically transmitted to 
Customs. This shipment data will include information generally 
found on freight bills, plus the NCAP/P Authorization Code as- 
signed to the participating importer by Customs, and identifica- 
tion of the entry filer and the seller and buyer of the merchandise. 
This shipment data may be transmitted by the carrier issuing the 
manifest, an authorized agent acting on behalf of the carrier issu- 
ing the manifest, or the entry filer (i.e., either the importer of re- 
cord or the importer of record’s customs broker.) 

D. Customs will assign an entry number to each shipment from 
the range of entry numbers provided in advance by each participat- 
ing entry filer for that purpose. When a truck arrives at the border, 
shipments for which no physical examination of cargo is required 
will be released without additional data or documentation. For any 
shipment aboard that truck selected by Customs for physical ex- 
amination of cargo, Customs will issue to the entry filer designated 
in the shipment data an electronic request for additional informa- 
tion. This request may be satisfied by transmission of either partial 
or complete entry summary and commercial data, as requested by 
Customs, plus packing data. The commercial data required for car- 
go examination, whether partial or complete, will be at the detailed 
line item level. Cargo will not be examined until this data is re- 
ceived by Customs. 

E. The date of entry will be the date on which merchandise is re- 
leased by Customs. The release will obligate the continuous bond 
identified in the prototype application of the importer whose 
NCAP/P Authorization Code is present in the shipment data. 

F If the participant uses a blanket flag to notify Customs of entry 
summaries subject to reconciliation, the flag must be received by 
Customs no later than seven working days prior to transmission of 
the first entry summary being flagged under the blanket. 
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G. For each shipment released during a calendar month, the 
entry filer must electronically transmit complete entry summary 
data to Customs on or before the filing deadline for that month. The 
filing deadline for each month will be the 10th calendar day of the 
following month, or, if the 10th falls on a weekend or holiday, the 
next business day. Entry summary data transmitted prior to this 
deadline will be considered provisional and may be replaced by the 
entry filer anytime before the deadline. All summaries filed on or 
before the deadline will be considered as filed on the deadline date. 
If the participant uses individual entry flags to notify Customs of 
entry summaries subject to reconciliation, such flags must be in- 
cluded in the transmission of the final entry summary data. 

H. For any entry summary selected by Customs for data review, 
Customs will issue to the entry filer an electronic request for com- 
plete commercial data, unless such data was previously trans- 
mitted to support a cargo examination. This request must be 
satisfied by electronic transmission of a complete set of commercial 
data, as requested by Customs, plus packing data if specifically re- 
quested. 

I. By virtue of 19 CFR 101.9, Customs may impose requirements 
different than those specified in the Customs Regulations; but only 
to the extent that such different requirements do not affect the 
collection of revenue. Consequently, in order to permit a different 
procedure to test the periodic deposit of estimated duties without 
adversely affecting the collection of revenue, participants must 
abide by the following procedures. Each participating importer 
will make semi-monthly preliminary estimated payments through 
an electronic medium. Preliminary estimated payments will be ini- 
tiated electronically using Automated Clearinghouse (ACH) credit 
on the 15th and the last day of the month. If the 15th or the last day 
of the month falls on a weekend or holiday, the payment must be 
initiated the next business day. Under the prototype, special elec- 
tronic payment procedures will be utilized. The preliminary esti- 
mated payments will be based upon the following percentages: a) 
the payment initiated on the 15th will be 75% of the estimated reve- 
nue due to Customs as a result of entry activity for the 1-15th of the 
month, b) the payment initiated on the last day of the month will be 
57% of the estimated revenue due to Customs as a result of entry 
activity from the 16th to the last day of the month. These percent- 
ages will be reviewed and may have to be adjusted to maintain reve- 
nue neutrality. Payment for the remaining balance will be initiated 
electronically on the 15th of the following month, and it is this date 
which will serve as the date of actual deposit of estimated duties and 
fees for purposes of assessing interest under 19 U.S.C. 1505. Cus- 
toms will create two types of statements each month, one before 
and one after the monthly filing deadline. Each statement will list 
each importer’s revenue NCAP’/P activity at all locations for the re- 
porting month, and will list entry summary revenue data that has 
been filed and amounts due. 

J. Within the period of time prescribed for each issue, the entry 
filer must transmit an electronic Reconciliation to resolve each is- 
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sue identified for reconciliation in the Notice of Intent. (See Section 
VIII below.) 


VII. Remote Location Filing 


Remote location filing allows participants to electronically file data 
for the entry of merchandise with Customs from any location in the 
United States regardless of the port designated in the entry for ex- 
amination or the port of entry. 

An NCAP’/P participant will be voluntarily utilizing remote location 
filing if the electronic transmission of an entry, entry summary, com- 
mercial data (when required by Customs) and payment of duties, taxes, 
and fees is received from a participant not located in the port of arrival, 
which for purposes of this prototype will also be the port of entry and 
examination. 

The designation of alternative locations for cargo examination will 
not be supported in the NCAP/P All cargo examinations will be con- 
ducted at the port where the cargo first arrives in the United States. 


VIII. Reconciliation 


A. The Concept of Reconciliation 


When certain information (other than that related to the admissibil- 
ity of merchandise) is not determinable at the time of entry summary, 
an importer may later provide Customs with that information on a Re- 
conciliation. A Reconciliation is treated as an entry for purposes of liq- 
uidation, reliquidation, and protest. Upon liquidation of any 


underlying entry summary, any decision by Customs entering into that 
liquidation, e.g., classification, may be protested pursuant to 19 U.S.C. 
1514. When the outstanding issue, e.g., value as determined by the actu- 
al costs, is later furnished in the Reconciliation, the Reconciliation will 
be liquidated. The liquidation of the Reconciliation will be posted to the 
Bulletin Notice of Liquidation, and may be protested pursuant to 19 
U.S.C. 1514, but the protest may only pertain to the issue(s) flagged for 
reconciliation (i.e., the protest may not re-visit issues previously liqui- 
dated on the underlying entry summary). 

Importers must be aware of the distinction between prior disclosure 
and reconciliation. A prior disclosure exists when a person concerned 
discloses the circumstances of a violation pursuant to the Customs Re- 
gulations. The person disclosing this information must do so before, or 
without knowledge of, the commencement of a formal investigation of 
that violation. Reconciliation is the process by which an importer noti- 
fies Customs of undeterminable information, and by which the out- 
standing information is provided to Customs at a later date. Under 
reconciliation, the importer is not disclosing a violation, but rather 
identifying information which is undeterminable and will be provided 
at a later time. 


B. Definitions 


1. Reconciliation: The process which allows an importer to identify 
undeterminable information (other than that affecting admissibility) 
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to Customs, and provide the outstanding information at a later date. 
lhe term “reconciliation” also describes the entry used to submit the 
outstanding information. 

2. Underlying entry summary: A consumption entry summary 
flagged for reconciliation. 

3. Flagging an entry summary for reconciliation: Providing Customs 
with a notice of intention to file a Reconciliation (“Notice of Intent”). 
The Notice of Intent will identify to Customs that an entry summary is 
subject to reconciliation for a defined issue(s). There are two ways an 
importer can flag an entry summary for recnietltation: 


a. Individual entry flagging: At time of summary filing, the im- 
porter electronically inputs an indicator on any entry summary 
which is subject to reconciliation. This indicator identifies the is- 
sue(s) subject to reconciliation. 

b. Blanket flag: Prior to filing entry summaries subject to recon- 
ciliation, the importer notifies Customs of the importer of record 
number, the time period in which entry summaries are subject to 
reconciliation, and the issue(s) subject to reconciliation. Customs 
will input an electronic indicator on ALL entry summaries within 
the defined scope, which will identify them as being subject to rec- 
onciliation for the issue(s) indicated. Please note: Customs will de- 
termine at a later date if the blanket flag can include more specific 
parameters, e.g., HTS number, country of origin, etc. 


4. Entry-By-Entry Reconciliation: A Reconciliation in which the reve- 
nue adjustment is specifically provided for each affected entry summa- 
ry. 

5. Aggregate Reconciliation: A Reconciliation filed with summarized 
data showing reconciled adjustments at an aggregate level. A list of the 
affected entry summaries is required, but the revenue change need not 
be broken out according to individual underlying entries. Aggregate 
Reconciliations may be used only where all adjustments covered by the 
Reconciliation result in absolute increases in duties, taxes, and fees. 
Drawback is not available and may not be requested on the increased/ 
reconciled adjustment. 

6. Absolute increase: Each underlying entry summary covered by the 
Reconciliation results in an increase or no change in duties, taxes, and 
fees. Only absolute increases are eligible for Aggregate Reconciliations. 


Examples: Where entry summaries A and B are both covered by a 
Reconciliation, the Reconciliation would have an Absolute In- 
crease if the changes to both entry summaries would be increases 
or no changes. If A increased and B decreased, even if A’s increase is 


greater than B’s decrease, this is NOT an Absolute Increase. See 
Netting, below. 


Note: This principle applies at the entry level rather than at the 
line level. That is, regardless of decreases on individual lines on 
entry A, as long as the total change for entry A resulted in an in- 
crease in duties, taxes, and fees, it could be considered part of an 
Absolute Increase. 
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7. Netting: Situations in which increases AND decreases resulted at 
the end of the reconciliation period. In any netting situation, the im- 
porter has the following options: 

a. File an Entry-By-Entry Reconciliation to account for both the 
increases and decreases, or 
b. File two Reconciliations: An Aggregate Reconciliation for all 
the increases and an Entry-By-Entry Reconciliation for all the de- 
creases. 
C. Description of the NCAP/P Reconciliation Component 
1. Exclusive Means 


Operating concurrent with the reconciliation component of the 
NCAPYP is a reconciliation prototype in ACS (see 63 FR 6257, dated 
February 6, 1998). Any party who elects to reconcile entries pursuant to 
19 U.S.C. 1484(b) may only do so through the reconciliation component 
of the NCAP/P or the ACS Reconciliation Prototype. These prototypes 
will serve as the exclusive means to reconcile entries for (1) value, (2) 
classification on a limited basis, (3) merchandise entered under Harmo- 
nized Tariff Schedule of the United States (HTSUS) heading 9802, and, 
or (4) merchandise entered under the North American Free Trade 
Agreement (NAFTA). Outside of reconciliation, the only alternative 
post-entry, pre-liquidation adjustment will be to file a Supplemental In- 
formation Letter for each affected entry summary, with appropriate 
corrective data and duty tenders. (For information on the Supplemen- 
tal Information Letter, see Automated Broker Interface (ABI) adminis- 


trative message #97-0727, posted on 8/4/97, entitled “314 Day Liq 
Cycle—Trade Notice”.) As always, importers retain the right to request 
extension of liquidation of entry summaries, as described in 19 CFR 
159.12(a)(ii). 


2. Notice of Intent 


A notice of intention to file a Reconciliation (“Notice of Intent”) iden- 
tifies an undeterminable issue, transfers liability for that issue to a Rec- 
onciliation and permits the liquidation of the underlying entry 
summary as to all issues other than those which are transferred to the 
Reconciliation. By providing a Notice of Intent, an importer is request- 
ing that a certain issue or group of issues be separated from the entry 
summary. The importer voluntarily requests and accepts that the is- 
sue(s) identified in the Notice of Intent remain open and outstanding. 
The importer remains responsible for filing a Reconciliation, and liable 
for any duties, taxes, and fees resulting from the filing and/or liquida- 
tion of the Reconciliation. The Notice of Intent creates an obligation on 
the importer to file the Reconciliation. Importers participating in this 
prototype will recognize that the liquidation of the underlying entry 
summaries pertains only to those issues not identified by the importer 
on the Notice of Intent. 

Only consumption entries may be filed in the NCAP/P system, and 
therefore, only consumption entries via the NCAP/P may be flagged for 
reconciliation under this prototype. The underlying entry summaries 
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flagged for a Reconciliation may be filed at any port within the NCAP/P 
including any combination of ports. 
a. Option: Individual Entry Flag 
During this prototype, the importer may “flag” the underly- 
ing entry summaries at time of summary filing via an electron- 
ic indicator, which will serve as the Notice of Intent. 

. Option: Blanket Flag 
Importers may provide their Notice of Intent by filing a 
“blanket flag” in lieu of individual entry flags. The blanket flag 
will identify the Importer of Record number, range of dates in 
which the underlying entry summaries will be subject to rec- 
onciliation, and the issue(s) subject to reconciliation. (Cus- 
toms will determine at a later date if additional parameters, 
such as HTS number, may be specified in the blanket flag.) 
This notification must be received by Customs no later than 
seven working days prior to transmission of the first entry 
summary being flagged under the blanket. Upon receipt of the 
blanket flag, Customs will automatically apply the above- 
mentioned electronic indicator to the entry summaries within 

the identified scope. 


. Option: Retroactive Flag 
Customs is exploring the implementation of an option to 
retroactively flag entry summaries for reconciliation. A retro- 


active flag, if implemented, would enable the importer to re- 
quest a Notice of Intent after filing and prior to liquidation of 


the entry summary. Retroactive flags would be requested on an 
individual entry basis, and would require approval by Cus- 
toms. Customs will notify participants if this option is imple- 
mented. 


3. Issues to be Reconciled 


The NCAP/P reconciliation component will allow the following is- 


sues to be flagged for reconciliation: value, HTSUS heading 9802, NAF- 
TA, and classification on a limited basis. 


a. Value—The reconciliation component of the NCAP/P is open 
to reconciliation of all value issues. 

b. HTSUS heading 9802—The issue of 9802 includes the value 
aspect involved with this HTSUS provision, e.g., reconciling the es- 
timated to actual costs. 

c. NAFTA—Reconciliation may be used as a vehicle to file post- 
importation refund claims under 19 U.S.C. 1520(d). NAFTA Rec- 
onciliations are subject to the obligations of 19 CFR Part 181, 
subpart D. The importer must possess a valid Certificate of Origin 
at the time of making a NAFTA claim. Presentation of the NAFTA 
Certificate of Origin to Customs is waived for the purposes of this 
prototype, but the filer must retain this document, which shall be 
provided to Customs upon request. The Certificate of Origin is part 
of the (a)(1)(A) list (19 U.S.C. 1508(a)(1)(A)), and covered by the re- 
cordkeeping provisions of the Customs laws and regulations. Filers 
are reminded that interest shall accrue from the date on which the 
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claim for NAFTA eligibility is made (the date of the NAFTA Recon- 
ciliation) to the date of liquidation or reliquidation of the Reconcili- 
ation. The obligation to file a Reconciliation opened by the Notice 
of Intent applies to all Reconciliations, including NAFTA, even if 
the participant finally concludes it cannot file a valid 520(d) claim, 
in which instance the NAFTA Reconciliation would be filed with no 
change. 

d. Classification—Classification issues will be eligible for recon- 
ciliation as long as the reconciled HTS classification falls within 
the pre-identified 6-digit HTS provisions provided on the partici- 
pant’s application. Generally, the exercise of reasonable care 
should ensure that Reconciliations do not result in a tariff shift out- 
side the pre-identified HTS provisions. However, at the time such a 
tariff shift has been identified, the participant must immediately 
refrain from entering the merchandise classified outside the pre- 
identified HTS provisions in any future NCAP/P shipments. A par- 
ticipant may include this merchandise in future NCAP/P 
shipments only after submitting an application amendment with 
the proposed changes to HTS provisions and obtaining Customs 
approval of this amendment. The failure to identify merchandise 
not included in the original application or filed in amended applica- 
tions in a timely manner may result in penalties, administrative 
sanctions and/or suspension from the prototype. 

4. Filing of the Reconciliation 


The continuous bond on the underlying entry summaries flagged for 
reconciliation will be used to cover the Reconciliation. Customs will ac- 
cept no drawback claims on the underlying entry summaries until the 
Reconciliation is filed with duties, taxes, and fees deposited. 

The following choices are for the type of Reconciliation filed. They 
are not conditioned on the method of flagging used. In other words, an 
importer can flag entry summaries either individually or via a blanket 
application, and reconcile those entry summaries via an Entry-By- 
Entry or Aggregate Reconciliation. 

a. Entry-by-Entry Reconciliation. 

(1) This option can be used for all reconciliation adjust- 
ments, including refunds of duties, taxes, and fees. 

(2) The revenue adjustment will be broken down to entry- 
by-entry detail for all underlying entry summaries. 

(3) After the Reconciliation has been filed, drawback may be 
claimed against the underlying entry summaries and, if ap- 
propriate, the reconciled increase. 

. Aggregate Reconciliation. 


(1) This option applies only to those situations which in- 
volve an absolute increase, i.e., each entry covered by the Rec- 
onciliation results in an increase or no change in duties, taxes, 
and fees. If netting is involved to reach a net increase, this op- 
be does not apply. (See Definitions section above for more de- 
tails.) 

For example, entry 123 covers product A. Entry 234 covers 
product B. An assist was provided for product A, which re- 
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sulted in an increase in duty. The value of product B was af- 
fected by currency fluctuations, which resulted in a decrease in 
duty. An Aggregate Reconciliation cannot be filed to cover 
both entry 123 and entry 234. Remember, this restriction 
against netting applies only to netting between different en- 
tries. If entry 456 covers both products A and B, as long as 
entry 456 as a whole had an increase in duties, taxes, and fees, 
it may be included in an Aggregate Reconciliation. 

(2) After the Reconciliation has been filed, drawback may be 

claimed against the underlying entry summaries, but may 
NOT be claimed against the reconciled increase. Further- 
more, participants should be aware that duties, taxes, and fees 
paid on an Aggregate Reconciliation may only be refunded 
through adjustments to that Reconciliation on which the du- 
ties, taxes, and fees were paid, i.e., not through drawback or 
any other claims on the underlying entry summaries or a re- 
lated Reconciliation (when two Reconciliations are filed on 
one entry summary.) 
Example: The duty paid on the underlying entry summary is 
$1,000, and the amount of the Aggregate Reconciliation ad- 
justment is $10,000. The $1,000 paid at entry summary is eligi- 
ble for a drawback refund. The $10,000 reconciliation 
adjustment is not eligible for a drawback refund. By opting to 
file an Aggregate Reconciliation, all participants understand 
that they waive their ability to claim drawback or transfer 
drawback rights for the amount of the reconciled increase. 


(3) The Reconciliation will include a list of all underlying 
entry summaries, but will not require the revenue adjustment 
to be broken down by entry. 


5. Filing of the Reconciliation—Grouping, Timeliness, and Location 

Reconciliation is to be used to group entries together for a common, 
outstanding issue. Entry summaries flagged for reconciliation which 
have the same outstanding information should all be grouped on one 
Reconciliation, e.g., entry summaries flagged for reconciliation await- 
ing finalization of assist information should be grouped on one Recon- 
ciliation where the assist information is provided. 

A Reconciliation of value, HTSUS heading 9802 and/or classification 
shall be filed within 15 months of the date of the oldest entry summary 
flagged for and grouped on that Reconciliation. A Reconciliation may 
cover any combination of value, HTSUS heading 9802 and classifica- 
tion issues. Should the issues of value, HTSUS heading 9802 and/or 
classification on one entry summary be flagged for reconciliation, the 
participant shall address all those issues on the same Reconciliation. 

A NAFTA Reconciliation must be filed within 12 months of the date 
of importation of the oldest entry summary flagged for and grouped on 
that Reconciliation. NAFTA Reconciliations may not be combined with 
other issues, because of NAFTA’s unique nature and different due 
dates, and so that Customs may expedite the processing of such refunds. 
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One underlying entry summary may have up to two Reconciliations, 
one for any combination of classification, HTSUS heading 9802 and/or 
value, and one for NAFTA. A Reconciliation which is not filed by the ap- 
propriate deadline will be handled as a liquidated damages claim for 
failure to file. 

6. Effect of Reconciliation on Drawback 

Inherent in the concept of reconciliation is the fact that, because cer- 
tain issues are kept open pending filing of the Reconciliation, the infor- 
mation regarding these issues and the resulting liability for the duties, 
taxes, and fees previously asserted by the importer may change when 
the Reconciliation is filed. Customs will therefore not accept drawback 
claims or certificates on underlying entry summaries flagged for recon- 
ciliation until the Reconciliation is filed with all duties, taxes, and fees 
deposited. In the case of a drawback claim and a reconciliation refund 
against the same underlying entry summaries, the importer is respon- 
sible for ensuring that a claim for a refund in excess of the duties paid is 
not filed with Customs and for substantiating how the drawback and 
reconciliation refund requests apply to different merchandise. 

Since drawback is paid on a per-entry basis, reconciled adjustments 
filed with aggregate data are not eligible for drawback. As the adjust- 
ment made pursuant to an Aggregate Reconciliation is not connected to 
specific entry summaries, it would be impossible for Customs to ensure 
that those duties were indeed entitled to drawback, and/or that the duty 
for which the drawback was claimed had not been previously refunded 
on the underlying entry summary(ies). 

7. Filing of Reconciliation—Bond Issues 

Entry summaries flagged for reconciliation will require a continuous 
bond, which must be accompanied by a rider. The rider shall read as fol- 
lows: 

By this rider to the Customs Form 301 No. , executed on 

, by as principal(s), importer. no(s). 

, and , as surety, code no. , which is 
effective on , the principal(s) and surety agree that this 
bond covers all Reconciliations pursuant to 19 U.S.C. § 1484(b) that are 
elected on any entries secured by this bond, and that all conditions set 
out in Section 113.62, Customs Regulations, are applicable thereto. The 
principal(s) and surety also agree that, when an Aggregate Reconcili- 
ation under this rider lists entries occurring in more than one bond pe- 
riod, any liabilities to Customs reflected in that Aggregate 
Reconciliation shall be attributable (up to the full available bond 
amount) to any or all of those bond periods. 

The continuous bond obligated on the underlying entries, along with 
the rider, will be used to cover the Reconciliation. Adequate bond cover- 
age must exist for the Reconciliation. 

All underlying entry summaries subject to one Reconciliation must 
be covered by one surety and one continuous bond. Each Reconciliation 
must be covered by one surety. Termination of the continuous bond, ei- 
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ther by the bond principal or surety, will require that a Reconciliation 
be filed for the entries covered by the terminated bond, and a separate 
Reconciliation be filed for the entries covered by the new bond (within 
the designated time frames) 

Termination of the Reconciliation Bond Rider by either the principal 
or the surety may be affected in accordance with procedures set forth in 
part 113.27, Customs Regulations. Termination of the Reconciliation 
Bond Rider will not serve to terminate the underlying bond. Moreover, 
it should be noted that Customs will not terminate bonds or riders filed 
pursuant to this prototype. 


8. Reconciliation Component of the NCAP/P—Chain of Events 
a. Entry summaries flagged for reconciliation 


(1) An electronic indicator, or “flag”, signifying that underlying 
entry summaries are to be reconciled, will be applied at the header 
level. The flag designates that the indicated issue(s) for the entire 
entry summary (not just a specific line) is subject to reconciliation. 

(2) As mentioned above, there is also a “blanket application” op- 
tion, in which ACE will automatically set the flag for all of an im- 
porter’s entry summaries for a given period for a given issue(s). 

(3) For purposes of this prototype, the “flag” (set either by the fil- 
er or by Customs in accordance with a blanket application) serves 
as the importer’s Notice of Intent to file a Reconciliation. The flag 
may be transmitted at the time of summary filing, or after summa- 
ry filing in the case of a retroactive flag. 

(4) The importer must use reasonable care in filing the entry 
summary, including but not limited to declaring the proper value, 
classification, and rate of duty on the underlying entry summary, 
regardless of whether a particular issue has been flagged for recon- 
ciliation. For example, if the entry summary is subject to value rec- 
onciliation, the importer must still use reasonable care in 
providing a good faith value estimate, and deposit the appropriate 
duties, taxes, and fees at time of entry summary. 

(5) Entry summaries may be flagged for reconciliation until the 
close of the test period. 

b. Liquidation of underlying entry summaries—Liquidation of the 
underlying entry summary will occur as with any entry summary and 
will be posted to the Bulletin Notice of Liquidation. Importers who par- 
ticipate in this prototype will recognize that the liquidation of the un- 
derlying entry summary pertains only to those issues not identified by 
the importer as subject to reconciliation. Upon liquidation of the under- 
lying entry summaries, any Customs decisions entering into that liqui- 
dation can be protested pursuant to 19 U.S.C. 1514. It should be noted 
that liquidation of the underlying entry summaries may, but does not 
necessarily, precede the filing of the Reconciliation. 

c. Importer Electronically Transmits the Reconciliation— 


(1) When the importer has finalized the outstanding informa- 
tion, and has the answer to the issue in question, the filer, using rea- 


sonable care, will electronically transmit the Reconciliation to 
Customs. 
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(2) Transmission of a Reconciliation for value, HTSUS heading 
9802, and/or classification must occur within 15 months of the date 
of the oldest entry summary flagged for and grouped on that Recon- 
ciliation. Transmission of a NAFTA Reconciliation must occur 
within 12 months of the date of importation of the oldest entry 
summary flagged for and grouped on that Reconciliation. 

(3) Each Reconciliation will be limited to one importer of record 
and one surety, i.e., the underlying entry summaries and the Rec- 
onciliation must have the same importer of record and the same 
surety. 

(4) This prototype will allow up to 9,999 underlying entry sum- 
maries per Reconciliation. 

(5) The importer must clearly document how the information in 
the Reconciliation was derived. The importer must maintain all 
supporting documentation required to substantiate the declara- 
tion made via the Reconciliation, and provide this information to 
Customs or Census upon request. Supporting documents may in- 
clude, but are not limited to: 

(a) CF 247—Cost Submission; 

(b) Detailed line-level spreadsheets; 

(c) Landed cost analysis sheets; 

(d) Invoices, purchase orders, and contracts; and 

(e) Documents supporting apportionment of assists in ac- 
cordance with 19 CFR 152.103(e). 

(f) Documents supporting a post-importation NAFTA claim 
in accordance with 19 CFR 181.32. 


The recordkeeping provisions of the Customs laws and regula- 
tions apply to the Reconciliation and all supporting documen- 
tation as described above. 


(6) While underlying entry summaries may be flagged until the 
close of the test period, Reconciliations may be filed and liquidated 
after the closing date of the test. 

(7) Structure—For both the entry-by-entry and aggregate meth- 
ods of reconciliation, the structure of the Reconciliation will in- 
clude a header, association file, and line item data. The header 
record will contain basic summary data for the Reconciliation. The 
association file will contain the list of entry summaries being rec- 
onciled, and for Entry-by-Entry Reconciliations, the revenue ad- 
justment per entry summary. Under the line item data, each 
reconciliation line will be consolidated for all of the underlying 
entry summaries listed in the association file. Each combination of 
HTSUS, country of origin, Special Program Indicator (SPI) and 
calendar year of release will require a separate line. Upon request, 
Customs will provide applicants and other interested parties with 
sample Reconciliations of each type. 


d. Payment—Payments of duties, taxes, fees, and interest due from 
the participant as a result of the Reconciliation will be reflected on the 
participant’s periodic statement and are due on the statement pay date. 
(See Section IX below). Refunds will be paid individually at the time of 
liquidation. Interest on increases due Customs must be deposited when 
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is filed, and will be calculated pursuant to 19 U.S.C. 


For entry-by-entry Reconciliations, all taxes and 
summary must be adjusted to show the correct 
nt appropriate to that entry summary had the complete informa- 
the transaction been known at the time of entry summary fi- 
On Aggregate Reconciliations, since monetary changes to 
jual entry summaries are not reported, adjustments to taxes and 
ll be reported as follows 
plied to individual commodities, such as 
tton Fee, Beef Fee and the like, will be adjusted by multiplying 
any increase in dutiable value by the rate associated with the tariff 
for the product in question. 

) For Harbor Maintenance Tax (HMT), the importer is respon- 
sible for determining and declaring the amount owed, based on any 
increase in dutiable value, for those products which had been sub- 
ject to HMT at the time of original entry summary. 

3) Merchandise Processing Fee (MPF) will be determined and 
declared in a similar fashion. The importer is responsible for deter- 
mining and declaring the proper amount of MPF due based on any 
increase in dutiable value, at the MPF rate applied to the product at 
time of filing the underlying entry summary. Because there is a 
maximum assessment of MPF for entry summaries, Customs will 
use the following formula to set the maximum MPF to be paid on an 
Aggregate Reconciliation: [($485 X number of entries covered by 
the Reconciliation which were subject to MPF), less the amount of 
MPF already paid on those same entries. ] 


l'axes and Fees app 


I 
LH 
rl 


Liquidation of Reconciliation 


(1) The Reconciliation will be reviewed and liquidated, and the 
liquidation of the Reconciliation will be posted to the Bulletin No- 
tice of Liquidation. One bill or refund will be issued if a revenue 
change is appropriate. Revenue changes determined at liquidation 
will not be included on the periodic statement. Participants should 

recognize that there may be instances where no bill or refund is ne- 

cessary. Interest will be calculated in accordance with 19 U.S.C. 
1505. Please note: Customs is in the process of analyzing options 
for interest calculation which are revenue-neutral and do not link 
to every underlying entry summary. A subsequent Federal Register 
notice will be published with any options for interest calculation. 
Until such further notice, interest must be calculated in accor- 
dance with 19 U.S.C. 1505. 

(2) On a matter of dispute, the importer may follow normal pro- 
test procedures (pursuant to 19 U.S.C. 1514) with regard to any de- 
cision pertaining to the liquidation of the Reconciliation. 

D. Reasonable Care and Recordkeeping 

Under the statutory mandate of 19 U.S.C. 1484, the importer is re- 

sponsible for using reasonable care in declaring at entry, among other 


things, the proper value, classification and rate of duty applicable to im- 
ported merchandise. The public is reminded that the obligation to use 





reasonable care applies to all aspects of reconciliation, including the fil- 
ing and flagging of the underlying entry nmaries and the filing of th 
Reconciliation. 


Auditable and verifiable financial records m be the 


ea 


basis for a1 
Reconciliation. Accordingly, the importer is required to maintain all re 
cords to support the Reconciliation, whether an Entry-By-Entry 
gregate Reconciliation, pursuant yms recordkeeping laws and 
regulations, and maintain a system of records providing an 
between the data provided in 

books and records 


audit trail 


4 


Upon request by Customs and/or Census, further information in sup- 
I { 
port of the Reconciliation must be provided by the importer. For exam- 


; 


ple, Customs may, for verification purposes, request that the importer 


break down a certain [HTSUS/country of origin] line by part number, 
contract number, etc., and provide the documentation to support the 
change made at that level. The importer will have to track the adjust- 
ment to entry if requested by Customs. Census may in certain circum- 
stances request that the yearly change for a given [HTSUS/country of 
origin/SPI] be broken down to quarterly adjustments, in order to cap- 
ture seasonal fluctuations. 

IX. Statement Processing 

In order to permit a different procedure to test the periodic deposit of 
estimated duties without adversely affecting the collection of revenue, 
participants must abide by the following procedures 
A. Periodic Statements 

Customs will electronically produce two types of statements each 
month, one before (preliminary) and one after (final) the filing dead- 
line. The preliminary statement will be available anytime from the Ist 
of the month following the release period (calendar month) until the 
10th of the month following the release period. The preliminary state- 
ment must be requested by the participant; it will not be issued auto- 
matically. It will then be produced as part of a scheduled periodic 
automated routine. The preliminary statement is for information pur- 
poses only. 

The final statement will be produced immediately after the 10th of 
the month following the release period (filing deadline). The final state- 
ment will show amounts due to, or payable by, Customs. Any amounts 
due shall be initiated via ACH credit by the 15th of the month following 
the release period. Only NCAP/P entry release transactions will be in- 
cluded on the statement. 

1. Entries released during the release period 

All entries, with revenue due, released during the release period, will 
be listed on the final statement. This will include Reconciliations filed 
during the release period. The statement will show the amount due and 
the amount of the preliminary estimated payments (described below) 
applied to each entry. The statement will normally contain a balance 
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due, but if the preliminary estimated payments exceed the total esti- 
mated duties, taxes, and fees due, there would be an amount payable by 
Customs. 


2. Prior Statement Items 


Any estimated duties, taxes, and fees that have appeared on a pre- 
vious statement that have an open balance, payable to Customs, will be 
listed on the final statement. This will consist of any NCAP/P entry 
transactions where the participant still owes Customs estimated duties, 
taxes, and fees. 


3. Violation Bills 


Any violation bills that are open at the time the final statement is pro- 
duced will be listed on the statement for informational purposes only. 
The violation bills will be shown separately and the amounts will not be 
consolidated with entry related transactions. Customs will only apply 
funds to violation bills if specifically designated by the participant. (See 
Section X below.) 


B. Payment Process 


The participant will make three types of payments to Customs via 
ACH credit. The three types include preliminary estimated payments, 
final statement payments, and specific payments. 

1. Preliminary Estimated Payments—The preliminary estimated 
payments shall be initiated by the 15th and last day of the month of the 
release period. If the 15th or the last of the month falls on a weekend or 
holiday, the payment shall be initiated by the next business day. These 
estimated payments are to ensure revenue neutrality. 


a. All payments shall be made via ACH credit and initiated no lat- 
er than the 15th or the end of the month. 

b. The first preliminary estimated payment will be 75% of the es- 
timated revenue due to Customs as a result of entry activity for the 
first 15 days of the calendar month. 

c. The second preliminary estimated payment will be 57% of the 
estimated revenue due to Customs as a result of entry activity from 
the 16th to the end of the month. 


These percentages will be reviewed and may have to be adjusted to 
maintain revenue neutrality. The participant will be required to identi- 
fy the applicable release period for the payment. This identification will 
be done as part of the ACH transaction. The preliminary estimated pay- 
ment will always be applied against the entries released during the peri- 
od identified by the participant. If there is an amount remaining after 
this application, that is, if the estimated payments exceed the total du- 
ties, taxes, and fees due for the period, it will be held by Customs and 
applied to the next statement, unless the participant requests a refund 
within 10 calendar days. 
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2. Final Statement Payment—This payment shall be initiated by the 
15th of the month following the release period, and should include: 

a. Any prior period estimated duties, taxes, and fees, payable to 
Customs; and 

b. The difference between the total amount of revenue due on 
entry summaries filed during the release period and the prelimi- 
nary estimated payments. 

The final statement payment shall be initiated, through ACH, on the 
15th of the month following the release period. The settlement date of 
this transaction is the date which will serve as the date of actual deposit 
of estimated duties and fees for purposes of assessing interest under 19 
U.S.C. 1505. The final statement payment received by Customs will be 
applied against any estimated duties, taxes, and fees payable to Cus- 
toms listed on the statement. If there is an amount remaining after this 
application, that is, if the final statement payment exceeds the final 
statement amount due, it will be held by Customs and applied to the 
next statement, unless the participant requests a refund within 10 cal- 
endar days. 

3. Specific Payment—This is a payment that explicitly identifies the 
item to be paid. This identification is done as part of the ACH payment 
transaction. A specific payment will be applied against the specifically 
identified item. If there is an amount remaining after this application, 
that is, if the payment exceeded the amount due for the specific item, it 
will be held by Customs and applied to the next statement, unless the 


participant requests a refund within 10 calendar days. If the specific 
item identified by the participant is not found, the payment will be held 
in suspense until further instructions are provided by the participant. 
The participant may notify Customs of any individual amounts due to 
which they do not want Customs to apply funds. Customs will not apply 
any funds to these items until explicitly informed to do so by the partici- 
pant. 


X. Misconduct under Prototype 

All participants in the NCAP/P whether accepted under the prior no- 
tice or this notice, are required to abide by the terms and conditions of 
this notice. Customs may employ the violation billing process for cer- 
tain instances of misconduct. In those instances where a bond breach 
has occurred, the facts are known, and the harm to the government is 
quantifiable, Customs may issue a violation bill to the participant. The 
participant may choose to pay the violation bill, in which case, liqui- 
dated damages will not be issued and the matter will be closed. Should 
the participant wish to contest or fail to pay the violation bill, liquidated 
damages will be issued and the administrative procedures of Part 172 of 
the Customs Regulations will be invoked. 

if a participant is removed from or voluntarily discontinues partici- 
pation in the Importer Compliance Monitoring Program; if a partici- 
pant fails to cooperate fully in a Compliance Assessment or audit, 
provide timely and accurate data and adequate resources in support of a 
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Customs Compliance Assessment or audit; if a participant fails to abide 
by the terms and conditions of a compliance improvement plan; if a par- 
ticipant enters or attempts to enter goods conveyed by non-LBCIP car- 
riers on the southern border; enters or attempts to enter goods from 
shippers or sellers/vendors or conveyed by carriers not approved by 
Customs; enters or attempts to enter goods classified in commodity 
ranges not approved by Customs; files non-consumption entries; enters 
or attempts to enter or submit data relating to prohibited merchandise, 
merchandise subject to quota or antidumping or countervailing duties, 
or other non-eligible merchandise; fails to maintain sufficient continu- 
ous bond coverage; files erroneous or untimely data; makes late or inad- 
equate payments; misuses reconciliation by using it when the 
reconciliation issue is not truly undeterminable at the time of entry 
summary; fails to supply Customs with requested invoice data or suffi- 
cient supporting documentation for a Reconciliation; fails to maintain 
a sufficient level of compliance; fails to exercise reasonable care in the 
execution of participant obligations; or otherwise fails to follow the pro- 
cedures outlined herein, and applicable laws and regulations, then the 
participant may be suspended from the prototype, subject to liquidated 
damages, penalties, and/or other administrative sanctions, and/or pre- 
vented from participation in future prototypes. Customs has the discre- 
tion to suspend a prototype participant based on the determination that 
an unacceptable compliance risk exists. This suspension may be in- 
voked at any time after acceptance in the prototype. 

Any decision proposing suspension of a participant may be appealed 
in writing to the Director, Trade Compliance, within 15 days of the deci- 
sion date. Such proposed suspension will apprise the participant of the 
facts or conduct warranting suspension. Should the participant appeal 
the notice of proposed suspension, the participant should address the 
facts or conduct charges contained in the notice and state how he does or 
will achieve compliance. However, in the case of willfulness or where 
public health interests or safety are concerned, the suspension may be 
effective immediately. 

XI. Regulatory Provisions Suspended 

Certain provisions of Parts 24, 111, 113, 141, 142, 143, 159 and 181 of 
the Customs Regulations (19 CFR Parts 24, 111, 118, 141, 142, 143, 159 
and 181) will be suspended during this prototype test to allow for 
monthly filing of entry summary data, periodic payment of duties, 
taxes, and fees, reconciliation for NAFTA, classification, value and 
9802 issues, liquidation, billing and remote filing by Customs brokers 
in ports where they currently do not hold permits. 

Absent any specified alternate procedure, the current regulations ap- 
ply. 
XII. Prototype Evaluation 


Once the importers are selected for the NCAP/P the Joint Prototype 
Team will, during the initial six months of the test period, evaluate the 
effectiveness of the automation involved. Subsequent reviews will addi- 
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tionally consist of evaluating the data received from the importers, 
along with the internal and external process operations of the NCAP/P 

Additional importers may become eligible during the prototype peri- 
od, using the eligibility requirements cited above, thereby increasing 
the number of companies involved in the NCAP/P. The evaluation of the 
prototype as it pertains to these importers may occur separately from 
that which is done on the original participants. Regardless, the inten- 
tion of the evaluations is to enhance operational procedures and to de- 
velop the detailed data requirements that are needed for the NCAP/P 

Note that the fact of participation in the NCAP’P is not confidential 
information. Lists of participants will be made available to the public 
by means of the Customs Electronic Bulletin Board and the Customs 
Administrative Message System, and upon written request. We stress 
that all interested parties are invited to comment on the design, con- 
duct, and evaluation of the NCAP/P at any time during prototype. 

Upon conclusion of the prototype the final results will be published in 
the Federal Register and the CUSTOMS BULLETIN as required by 
§ 101.9(b), Customs Regulations, and reported to Congress. 


Dated: August 17, 1998. 


ROBERT S. TROTTER, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, August 21, 1998 (63 FR 44949)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, August 26, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
JOHN DURANT, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


MODIFICATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF CD TRAY INSERTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two rulings concerning the classification 
of compact disc (CD) tray inserts when they are imported separately 
from the CD case, also referred to as a CD jewel box. Notice of the pro- 
posed modification was published on July 15, 1998, in the Custos BUL- 
LETIN, Volume 32, No. 28. Nocomments were received in response to the 
notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 9, 1998. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch (202) 927-1396. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 


Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying two rulings pertaining to the tariff clas- 
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sification of compact disc (CD) tray inserts when they are imported 
separately from the CD case, also referred to as a CD jewel box. 

In NY 892740, issued December 10, 1993, Customs ruled that sepa- 
rately imported plastic CD tray inserts were classified in subheading 
3926.90.9590, Harmonized Tariff Schedule of the United States 
(HTSUS) (now 3926.90.9880), the provision for other articles of plastic. 
Customs viewed a CD tray insert as being a part of a CD jewel box, and 
not as an article which, on its own, had the character of being an article 
for the conveyance or packing of goods. Because heading 3923, HTSUS, 
which provides for articles for the conveyance or packing of goods, of 
plastic, did not have a parts provision, Customs classified the CD trays 
in heading 3926, HTSUS. After that ruling had been issued, Customs 
reviewed the issue and determined that the CD trays are, in fact, signifi- 
cantly specialized and designed to hold only compact discs. Accordingly, 
Customs issued NY A84550 on June 14, 1996, which classified CD trays 
in subheading 3923.90.00, HTSUS, as articles for the conveyance or 
packing of goods, of plastics. At that time, Customs did not modify NY 
892740. 

In NY B82842, issued March 25, 1997, Customs overlooked NY 
A84550 and again ruled that separately imported plastic CD tray in- 
serts were classified in subheading 3926.90.9890, HTSUS, as other ar- 
ticles of plastic. 

Upon review of these rulings, Customs has discovered the inconsis- 
tencies. Because of the specialized design and shape of the article, Cus- 
toms is convinced the proper classification of CD trays is in heading 
3923, HTSUS. 

Customs is modifying NY 892740 and NY B82842 to reflect the prop- 
er classification of CD tray inserts in subheading 3923.90.00 HTSUS. 
Headquarters Ruling Letters (HQ) 961030 and 961970 modifying NY 
892740 and NY B82842, respectively, are set forth as Attachments “A” 
and “B” to this document. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effec- 
tive 60 days after its publication in the CUSTOMS BULLETIN. Publication 
of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not consti- 
tute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 20, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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{ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE, 
Washington, DC, August 20, 1998. 
CLA-2 RR:CR:GC 961030ptl 


C os y: Classification 
fariff No. 3923.90.00 


NY 892740 modified; HQ 959874; NY 840151, A84550. 


York Ruling Letter (NY) 892740, issued to you on December 10, 1993, Customs 
uled that plastic cassettes and compact disc (CD) cases were classified in subheading 
923.10.0000, Harmonized Tariff Schedule of the United States, (HTSUS), which provides 

icles for the conveyance or packing of goods, of plastics * * * boxes, cases, crates and 

‘articles. That ruling also held that plastic compact disc trays were classified in sub- 

g 3926.90.9590, HTSUS (now 3926.90.98), w hic h provides for other articles of plas- 

other. Customs has reviewed that ruling and determined that the classification 

ided is incorrect with regard to compact disc trays. Therefore, NY 892740 is modified 

forth in this ruling 

uant to ction 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 

tle VI (Customs eae ) of the North American Free Trade Agree- 

‘inp lementation Act (Pub.L. 103-182, 107 Stat. 2057), notice of proposed modifica- 

of NY 892740 was published on Sel y 15, 1998, in the CUSTOMS BULLETIN, Volume 32, 
No comments were received in response to the notice. 


According to your ruling request letter of November 18, 1993, on behalf of Sonopress, 
Inc., which describes the cassette and compact disc cases, the compact disc case, or jewel 
box, and the compact disc tray will be imported separately and combined after importation. 


Issue 
What is the proper classification of plastic CD trays? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
{TSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 
Che headings under consideration are as follows: 


3923 Articles for the conveyance or packing of goods, of plastics; stoppers, 
lids, caps and other closures, of plastics: 


* * * a 

3923.90.00 Other 

3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 

3926.90 Other: 


3926.90.98 Other: 


The articles under consideration are made of polystyrene plastic. They have been spe- 
cially designed and constructed to hold a compact disc and prevent it from sliding around 
inside ajewel box and becoming damaged. Heading 3923, which provides for articles for the 
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conveyance or packing of goods, of plastics, describes the CD trays and their use much more 
specifically than does the general “other articles” language of heading 3926. Thus, by ap- 
plication of the GRI, the CD trays are classifiable in heading 3923. 

Customs has previously held that plastic articles specially formed to prevent the move- 
ment and consequent damage of other goods fall within heading 3923. In NY 840151, dated 
May 10, 1989, plastic cookie trays which were formed and shaped to prevent cookies from 
breaking were classified in subheading 3923.90.00, HTSUS. In other cases covering this 
same article, Customs has held that CD trays are classified in subheading 3923.90.00, 
HTSUS. See HQ 959874, dated February 25, 1997, and NY A84550, dated June 14, 1996 

Accordingly, CD trays are classifiable under subheading 3923.90.00, HTSUS, which pro- 
vides for articles for the conveyance or packing of goods, of plastics; stoppers, lids, caps and 
other closures, of plastics: other. 

Holding: 

NY 892740, issued December 10, 1993, is modified to reclassify CD trays in subheading 
3923.90.00, HTSUS, the provision for articles for the conveyance or packing of goods, of 
plastics; stoppers, lids, caps and other closures, of plastics: other, with a 1998 general duty 
rate of 3 percent ad valorem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625 (c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 


Washington, DC, August 20, 1998. 
CLA-2 RR:CR:GC 961970pt! 
Category: Classification 
Tariff No. 3923.90.00 


Ms. JUDITH MASURA 
PONICA INDUSTRIAL Co., INC 
425 N. Smith Avenue 
Corona, CA 91720 


Re: Plastic CD trays; NY B82842 modified; HQ 959874; NY 840151, A84550. 


DEAR Ms. MASUR: 

In New York Ruling Letter (NY) B82842, issued to you on March 25, 1997, Customs ruled 
that compact disc jewel boxes were classified in subheading 3923.10.0000, Harmonized 
Tariff Schedule of the United States, (HTSUS), which provides for articles for the convey- 
ance or packing of goods, of plastics * * * boxes, cases, crates and similar articles. That rul- 
ing also held that unassembled compact disc trays were classified in subheading 
3926.90.9890, HTSUS (now 3926.90.9880), which provided for other articles of plastics, 
other. Customs has reviewed that ruling and determined that the classification provided is 
incorrect with regard to compact disc trays. Therefore, NY B82842 is modified as set forth 
in this ruling. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub.L. 103-182, 107 Stat. 2057), notice of proposed modifica- 
tion of NY B82842 was published on July 15, 1998, in the CUSTOMS BULLETIN, Volume 32, 
No. 28. No comments were received in response to the notice. 


Facts: 


According to your ruling request letter of March 4, 1997, describing the articles, the com- 
pact disc case, or jewel box, and the compact disc tray were to be imported separately and 
combined after importation. 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF A CD-RECORDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 USC. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of a CD-Recorder under the Harmonized Tariff Schedule 
of the United States (HTSUS). 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 9, 1998. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Attor- 
ney-Advisor, Commercial Rulings Division, (202) 927-2337. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On July 22, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 29, proposing to modify NY B86798, issued on 
June 26, 1997, concerning the tariff classification of the CD-Recorder. 
No comments were received in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Star. 2057), this notice advises interested par- 
ties that Customs is modifying NY B86798 to reflect the proper classifi- 
cation of the CD-Recorder under subheading 8471.70.60, HTSUS, as an 
other automatic data processing storage unit. HQ 961951 modifying 
NY B86798 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

Dated: August 24, 1998. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE, 
Washington, DC, August 24, 1998 
CLA-2 RR:CR:GC 961951 DWS 
Category: Classification 
Tariff No. 8471.70.60 
Ms. ARLIEN CASILLAS 
MEMTEK PRODUCTS, INC. 
10100 Pioneer Boulevard, Suite 110 
Santa Fe Springs, CA 90670 


Re: Reconsideration of NY B86798; CD-Recorder (Model CR-622). 


DEAR Ms. CASILLAS 

This is in response to your letter of June 2, 1998, to the Director, Customs National Com- 
modity Specialist Division, New York, requesting reconsideration of NY B86798, issued to 
you on June 26, 1997, concerning the classification of a CD-Recorder under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). 

Pursuant to 625(c)(1), Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-82, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY B86798 was published on July 22, 1998, in the CusToMs BULLETIN, Vol- 
ume 32, Number 29. No comments were received in response to the notice. 


Facts: 


The merchandise consists of a CD-Recorder (Model CR-622) which is designed for incor- 
poration into a 5 1/4 inch, half-height empty drive bay of an automatic data processing 
(ADP) machine. Asan ADP plugand play device supporting Windows 95 software, it stores, 
accesses, and re-writes information on CD disks. The CD-Recorder, which possesses data 


buffer memory of I MB, reads at 6X speed and writes/re-writes at 2X speed 


Issue: 


Whether the CD-Recorder is classifiable under subheading 8471.70.60, HTSUS, as an 
other ADP storage unit, or under subheading 8520.90.00, HTSUS, as other sound record- 
ing apparatus, whether or not incorporating a sound reproducing device. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 
8471.70 Storage units: 
Other storage units: 
8471.70.60 Not assembled in cabinets for placing on a table, desk, 
wall, floor or similar place. 
* * * * * * * 
8520 Magnetictape recorders and other sound recording apparatus, whether 
or not incorporating a sound reproducing device: 
8520.90.00 Other. 


« x * * * * * 


Based upon the information submitted, in NY B86798, dated June 26, 1997, Customs 
held the CD-Recorder to be classifiable in heading 8520, HTSUS, specifically under sub- 
heading 8520.90.00, HTSUS. 
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e 


You claim that the CD-Recorder is an ADP unit classifiable in heading 8471, HTSUS. 
Chapter 84, notes 5(B) and (D), HTSUS, state: 

(A) * * * 

(B) Automatic data processing machines may be in the form of systems consisting of 
a variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 
(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

(Cpe? 

(D) Printers, keyboards, X-Y coordinate input devices and disk storage units 
which satisfy the conditions of paragraphs (B)(b) and (B)(c) above, are in all cases to 
be classified as units of heading 8471 (emphasis supplied). 

(B) * * * 

Based upon the additional literature now provided, we agree with you that the CD-Re- 
corder meets the terms of an ADP unit as described in chapter 84, note 5(B), HTSUS. As it 
is designed for incorporation into an empty drive bay of an ADP machine, it is solely or prin- 
cipally used in an ADP system; it is connectable to acentral processing unit (CPU); anditis 
able to accept or deliver data in a form which can be used by an ADP system. 

It is also our understanding that the CD-Recorder is principally used for ADP disk stor- 
age. Therefore, because the CD-Recorder is an ADP disk storage unit, in accordance with 
chapter 84, note5(D), HTSUS, it is to be classifiable in heading 8471, HTSUS, regardless of 
whether it is described in heading 8520, HTSUS. Specifically, the CD-Recorder is classifi- 
able under subheading 8471.70.60, HTSUS. 


Holding: 


The CD-Recorder is classifiable under subheading 8471.70.60, HTSUS, as an other ADP 
storage unit. 


NY B86798 is modified to reflect the reasoning heroin. In accordance with 19 U.S.C. 


1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms regulations [19 CFR 177.10(c)(1)]. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULINGS RELATING TO THE 
COUNTRY OF ORIGIN MARKING REQUIREMENTS 
APPLICABLE TO VINYL WATERBED MATTRESS SHELLS 
IMPORTED INTO THE UNITED STATES FOR FURTHER 
PROCESSING 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of revocation of Customs ruling. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U'S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
ion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the country of 

gin marking requirements applicable to vinyl waterbed mattress 


shells imported into the United States for further processing. 


+ 


DATE: Merchandise entered or withdrawn from warehouse November 
9, 1998. 


FOR FURTHER INFORMATION CONTACT: Kristen K. Ver Steeg, 
Special Classification and Marking Branch, (202) 927-2310. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

In Headquarters Ruling Letter (HRL) 731433, dated December 15, 
1989, and in HRL 734374, dated April 3, 1992, Customs considered vi- 
nyl waterbed mattress shells imported into the United States and as- 
sembled together with layers of domestic polyester fiber and foam into 
finished waterbed mattresses. In both cases, Customs held that the vi- 
nyl shells were substantially transformed into a new and different ar- 
ticle—a waterbed 2 mattress—by the U.S. processor, and that the 
imported vinyl! shells were exempt from individual marking, provided 
the outermost container in which the shells were imported was marked 
with the country of origin. 

On July 22, 1998, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 29, a notice of a proposal to revoke HRL 73 1433 and 
HRL 734734, supra, indicating that imported viny! shells are not sub- 
stantially transformed in the United States when assembled together 
with domestic foam and fiber and sealed to form a completed waterbed 
mattress. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking HRL 731433 and HRL 734734, supra, to 
indicate that imported viny] shells are not substantially transformed in 
the United States into a new and different article by the insertion of do- 
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mestic filler materials and the sealing of the final seam to form a com- 
pleted waterbed mattress. Accordingly, the imported vinyl shells are 
not exempt from individual marking at the time of importation and the 
finished waterbed mattresses are required to be marked with the coun- 
try of origin of the imported viny] shells. Headquarters Ruling Letter 
560460, revoking HRL 731433 and HRL 734734, supra, is set forth as 
the attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change in practice or position in accordance with section 
177.10(c)(1), Customs Regulations ( 19 CFR 177.10(c)(1)) 


Dated: August 25, 1998. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, August 25, 1998. 
MAR-05 RR:CR:SM 560460 KKV 
Category Marking 

Mr. RICHARD FRAIGE 
PRESIDENT 
VINYL PrRoDUCTS MFG., IN 
PO. Box 649 
Carson City, NV 89702 


Re: Country of origin marking requirements applicable to vinyl] shells imported into the 
U.S. for assembly with U.S.-manufactured foam and fiber into a completed waterbed 
mattress; not a substantial transformation; Uniroyal, Inc. v. United States; National 
Hand Tool v. United States; HRL 731433; HRL734374. 


DEAR MR. FRAIGE: 

This is in response to your letter dated May 13, 1997, which requests reconsideration of 
Headquarters Ruling Letter (HRL) 731433, dated December 15, 1989 and HRL 734374, 
dated April 13, 1992. We regret the delay in processing. 


Facts: 


You indicate that vinyl shells are imported into the U.S. from Taiwan for further process- 
ing into waterbed mattresses. Prior to importation, the foreign-origin viny] film has been 
manufactured and fabricated intoa shell which has one portion of the seam left open for the 
insertion of a motion reduction system. 

You also indicate that, in its condition upon importation, the sealing of the open end isall 
that is necessary to complete a finished basic full motion waterbed mattress, which ac- 
counts for approximately 3 5% of all waterbed mattresses sold. In the alternative, fiber and 
foam can be inserted before sealing the final seam to assist in motion reduction. In either 
case, the end user supplies the liquid fill after purchase. 

In HRL 731433, dated December 15, 1989, Customs considered Taiwanese viny] shells 
imported into the U.S. for further processing. Subsequent to importation, four layers of 
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d the acceptability of country of origin marking on imported merchandise 
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»f the legislative history of section 304(a), Tariff Act of 1930, the court found noth- 

ing to indicate that Congress intended to require that an imported article used as a materi- 
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» manufacture of a new article with a new name, character and use be marked so as 

he f f material to the retail purchaser. Accordingly, the court 

he “ultimate purchaser” of the imported materials, and 

marked upon importation 
egulations (19 CFR 134.35(a)) implements the principles 
Inc., supra, stating that 

processor in the United States who converts or combines the 

imported article into the different article will be considered the “ultimate purchaser” 
»f the imported article within the contemplation of section 304(a), Tariff Act of 1930, 
1end le shall be excepted from marking. The 
ye marked in accord with this part. 

1e processing operations constitute a substantial transforma- 

of operations performed and whether the parts lose their identi 

ty and become an integral part of w article. See, Uniroyal Inc. v. United States, 3C.LT. 
220, 542 F. Supp. 1026 2), aff'd, 702 F.2d 1022 (Fed Cir. 1983). Assembly operations 
which are minimal or simple, as oppo o complex or meaningful, will generally not result 
é I i see, Customs Service Decision (C.S.D.) 80-111, C.S.D 


not the processing of an imported viny] shell results in a sub- 

we find relevant Uniroyal, Inc. v. United States, supra, which dis- 

mportation processing upon imported shoe uppers. In Uniroyal, 

‘ed whether the addition of an outsole in the U.S. to imported up- 

a effected a substantial transformation of the uppers. The factors 

the court examined to determine whether a substantial transformation had taken place 

involv n attaching the outsole versus the time 

ipper; (b) acomparison of the cost involved in the process of 

attaching the outsole versus the cost involved in the process of manufacturing the upper; 

c) acomparison of the cost of the imported upper versus the cost of the outsole; and (d) a 
comparison of the number of highly skilled operations involved in both processes. 

After carefully examining both the imported upper and the finished shoe, the court de- 

he in ted upper did not lose its distinct identity in the finished shoe but, 

yntrary, was the very essence of the compieted shoe. This was so even though the 
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imported upper could not be sold to or worn by consumers without the heavy rubber out- 
sole being attached and even though following attachment of the rubber outsole the shoe 


was called by a different name, a “deck shoe,” rather than an “upper” or a “moccasin.” The 
} + 


t also determined that 


the complex assembly process of making the upper was easily 
r assembly process of attaching the sole. Uniroyal, 3 CIT at 


[T ]o consider attachments of this kind to bea ‘substantial transformation’ would be to 
open the door wide to frustration of the entire purpose of the marking statute. Thusin 
the present case it would be misleading to allow the public to believe that a shoe is 
ade in the United States when the entire upper—which is the very essence of the 
completed shoe—is made in Indonesia and the only step in the manufacturing process 
performed in the United States is the attachment of an outsole. Id. at 224 
Accordingly, the court held that the imported uppers were not substantially transformed 
by the domestic processing and the importer/processor who attached the sole was not the 
ultimate purchaser of the imported article 
In National Hand Tool, 6 CIT 308 (1992), aff'd, 989 F.2d 1201 (Fed. Cir. 1993), certain 
hand tool c nts used to make flex sockets, speeder handles, and flex handles, were 
imported from Taiwan. The components were cold-formed or hot-forged into their final 
shape prior to importation, with the exception of speeder handle bars, which were reshaped 
by a power ifter importation. The grip of the flex handles were also knurled in the 
U.S., by turning the grip portion of the handle against a set of machine dies that formed a 
cross-hatched diamond pattern. The components were subject to heat treatment, which 
increased the strength of the componen and-blasting (a cleaning process), and electro- 
plating (enabling the components to resist rust and corrosion). After these processes were 
complete, the components were assembled into the final products, which were used to loos- 
en and tighten nuts and bolts 
The Court of International Trade decided the issue of substantial transformation based 
on three criteria, i.e., name, character, and use. Applying these rules, the court found that 
the name of the components did not change after the post-importation processing, and that 
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the character of the articles similarly remained substantially unchanged after the heat 
treatment, electroplating and assembly, as this process did not change the form of the com 
yonents as imported. The court further pointed out that the use of the articles was prede 
1d at the time of importation, i.e., each component was intended to be incorporated 

4 particular finished mechanic’s hand tool. The court dismissed as a basis for a sub 
stantial transformation the value of the processing, stating that the substantial trans 
ormation test utilizing name, character and use criteria should generally be conclusive in 
country of origin marking determinations, and that this finding must be based on the total 
the evidence. Based on the name, character and use test, the court concluded that the 
processing in the U.S. did not effect a substantial transformation of the foreign hand tool 


components 
t 


if t 
LY O! 


4 pplying the principles set forth in the above precedents to the facts in this case, we find 
that, like the imported uppers in Uniroyal, supra, the viny] shell does not lose its distinct 
identity when assembled together with the domestic fiber and foam. Instead it is the do 
mestic materials which lose their identity upon completion of assembly operations, as 

1aterials are no longer visible but have been subsumed by the imported viny] shell 
the sealing of the final seam, the viny] shell is fully functional as a waterbed mattress 
sertion of the domestic foam and fiber. Therefore, we find that it is the vinyl 

“very essence” of the completed waterbed mattress. Additionally, like the 

1 National Hand Tool, supra, the vinyl! shell already has its final shape at the time of 
importation. Although the utilization of the domestic materials adds different characteris 
tics, e.g., wave reduction, the viny] shell is essentially complete for its intended purpose 
upon importation, lacking only the sealing of the final seam to become a basic full motion 
waterbed mattress. In this condition, the vinyl shell has been advanced in manufacture to 
such a degree that it has only one use—assembly into a finished waterbed mattress—and 
does not undergo a change in name, character or use by virtue of having been stuffed wit} 
domestic material, an operation which Customs has previously held as insufficient to effect 
tantial transformation. See HRL 733838, dated February 7, 1991, where the stuffing 
held not to be asubstantial transformation. See also HRL 722997, August 30 
f »f toy figures and the process of sewing only the seam on the back of eacl 

figure left open did not constitute a substantial transformation). 


Moreover, we note that it appears that the holdings in HRL 731433 and 734374, supr 


were based, in part, upon the value added by domestic processing, a factor subsequently 
dismissed as irrelevant to substantial transformation determinations by the Court of In 

ternational Trade in National Hand Tool v. United States, supra. Therefore, upon recon 

sideration of the underlying facts and in light of subsequent legal precedence, we are of the 
opinion that the decisions in HRL 731433 and HRL 734374, supra, were erroneous and are 
hereby revoked 


y 1 
Holding 


Imported vinyl shells which undergo minimal assembly operations when stuffed and 
sealed to form a completed waterbed mattress retain their separate identity when com 
bined together with domestic foam and fiber and do not become an integral pan ofanew and 
different article. In view of the absence of a substantial transformation, the U.S. processor 
is not the ultimate purchaser of the imported viny] shells and they must be marked with 
their foreign country of origin 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

SANDRA L. BELL 
(for John Durant, Director, 


Tariff Classification Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-115) 


HEVEAFIL SDN. BHD., AND FILMAX SDN. BHD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 97-04-00659 
[Defendant’s Motion to Dismiss Granted in Part and Denied in Part. ] 


(Dated August 11, 1998) 


White & Case (David E. Bond) for Heveafil Sdn. Bhd. and Filmax Sdn. Bhd., plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Lucius B. Lau); 
Office of Chief Counsel for Import Administration, United States Department of Com- 
merce (Myles S. Getlan), of counsel, for defendant. 


MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: This matter is before the Court on defendant’s, the 
United States Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”), motion to dismiss for lack of standing. A review 
of the facts and the corporate organization of Heveafil and Filmax re- 
veals that Commerce’s assertion is only partially correct. 

Plaintiffs contest liquidation instructions issued by Commerce when 
it completed an administrative review of extruded rubber thread im- 
ported from Malaysia. See Extruded Rubber Thread from Malaysia: Fi- 
nal Results of Antidumping Administrative Review, 61 Fed. Reg. 54767 
(Oct. 22, 1996) (“Final Results”). The Complaint in this case reveals 
that on April 4, 1997, Commerce instructed the United States Customs 
Service (“Customs”) to assess antidumping duties on plaintiffs’ imports 
of subject merchandise.! See Compl. at 13. The instructions cover sub- 
ject merchandise produced and exported by Heveafil between April 2, 
1992 and September 30, 1993. See Final Results at 54773. Because anti- 


“Customs has been enjoined from implementing these instructions by this court’s preliminary injunction order 1s- 
ee J r - r - 
sued on May 9, 1997 
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dumping law requires the U.S. importer to pay antidumping duties,? 
Commerce maintains that Heveafil and Filmax, as producers/exporters 
of subject merchandise, lack standing to contest the liquidation instruc- 
tions. 

The doctrine of standing manifests itself in two forms: constitutional 
standing and prudential standing. The constitutional standing require- 
ment has its roots in the “case or controversy” requirement of Article III 
of the Constitution. Importantly, to meet the constitutional standing re- 
quirement, a plaintiff must satisfy three elements articulated by the Su- 
preme Court in Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). 
First, a plaintiff must suffer “injury-in-fact.” Second, there must be a 
causal connection between the injury and the complained of conduct. 
And finally, it must be likely that the injury will be redressed by a favor- 
able decision. Id.; see also Bennett v. Spear, 117 8.Ct. 1154, 1161 (1997). 

In addition, a plaintiff must satisfy prudential standing require- 
ments. Under prudential standing principles, a court may refrain from 
exercising subject matter jurisdiction if a plaintiff asserts only general- 
ized grievances shared by all citizens or a class of citizens, or asserts the 
legal rights or interests of third parties. See, e.g., Warth v. Seldin, 422 
U.S. 490, 499 (1975); McKinney v. U.S. Dep’t. of Treasury, 799 F.2d 1544, 
1550-51 (Fed. Cir. 1986). 

The Court also notes that these principles are reflected in section 
2631 of title 28, United States Code, which further delineates who has 
standing to contest an agency action. It provides in relevant part as fol- 
lows: “[A]ny civil action of which the Court of International Trade has 
jurisdiction, other than an action specified in subsections (a)—(h) [], may 
be commenced in the court by any person adversely affected or ag- 
grieved by agency action * * *.” 28 U.S.C. § 2631(i). Here, the plaintiffs 
seek to invoke jurisdiction pursuant to 28 U.S.C. § 1581(i)(2) and (4). 
Hence, they must demonstrate that they have been adversely affected or 
aggrieved by Commerce’s liquidation instructions to establish standing. 

The Court finds that while Heveafil meets the above ‘standing re- 
quirements, Filmax does not. Commerce maintains that “Heveafil will 
not suffer injury-in-fact from Commerce’s liquidation instructions be- 
cause (1) those instructions will only affect the amount of antidumping 
duties assessed, (2) the law requires importers to pay antidumping du- 
ties, and (3) Heveafil is not the importer of record.” Def.’s Mot. to Dis- 
miss, at 4-5. Commerce’s assertion flies in the face of the record. 

To begin, it is true that Heveafil is a Malaysian producer of rubber 
thread. Yet, it is also true that Heveafil was the importer of record for the 
majority of subject entries. The record plainly establishes this fact. In- 
deed, Commerce even verified it. Specifically, the relevant entry summa- 
ries offered as part of the verification exhibits show that the importer of 
record was “HEVEAFIL SDN BHD” or, alternatively, “HEVEAFIL 
SDN BHD USA BRANCH.” See P1.’s Opp. to Mot. to Dismiss, at Ex. 2. 


2 See 19 US.C. § 1673g(a) 
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And, importantly, “Heveafil SDN BHD USA’ is not a separate corporate 
entity; the U.S. branch office, located in Charlotte, North Carolina, is 
part of Heveafil. See P1.’s Opp. to Mot. to Dismiss, at Ex. 4 (Certificate of 
Authority issued by State of North Carolina authorizing Heveafil Sdn. 
Bhd., a Malaysian corporation, to do business through its branch offices 
in the state). Asa result, antidumping duties paid on the entries at issue 
will be paid by plaintiff Heveafil. Heveafil, thus, is an aggrieved party 
under 28 U.S.C. § 2631(i) who has suffered an injury-in-fact as de- 
manded by the Constitution. 

The facts of the case also demonstrate that Heveafil satisfies the re- 
maining standing requirements created by Article III of the Constitu- 
tion. If the antidumping duties were improperly assessed as plaintiff 
claims, then a causal connection would exist between the implementa- 
tion of liquidation instructions and Heveafil’s injury. Moreover, if He- 
veafil succeeds in proving that the liquidation instructions are in error, 
the Court will be able to grant Heveafil monetary relief. Clearly then, 
Heveafil has the requisite interest to obtain standing before the Court of 
International Trade. Therefore, the Court finds Commerce’s motion to 
dismiss with respect to Heveafil is groundless and denies said motion. 

With respect to Filmax, however, Commerce’s motion to dismiss is ap- 
propriate. Like Heveafil, Filmax is a producer/exporter of subject mer- 
chandise. Unlike Heveafil, however, Filmax is not the importer of record 
for the subject entries. Filmax, though a wholly-owned subsidiary of He- 
veafil, see Pl.’s Opp. to Mot. to Dismiss, at Ex. 3, will not be assessed the 
antidumping duties on subject entries. Because Filmax is not the im- 
porter of record, it therefore will not suffer injury-in-fact. 

Finally, the Court notes that while Heveafil has standing to litigate 
Commerce’s liquidation instructions with regard to those subject en- 
tries for which it is the importer of record, it has no standing to litigate 
the instructions as they pertain to entries of subject merchandise made 
through importers other than Heveafil. Therefore, any relief ultimately 
granted by the Court will be limited to those entries for which Heveafil is 
the importer of record and for which Heveafil is liable to pay the as- 
sessed duty. 

For the foregoing reasons, and upon consideration of Defendant’s Mo- 
tion to Dismiss, Plaintiff's Response in Opposition thereto, and all other 
pertinent papers, it is hereby 

ORDERED that the motion is granted, in part, and that the action is dis- 
missed with regard to plaintiff, Filmax Sdn. Bhd.; and it is further 

ORDERED that the motion is denied in all other respects. 


3 Prudential standing requirements are not implicated with respect to Heveafil. Heveafil’s grievance is not general- 
ized and, as demonstrated above, Heveafil asserts its own legal rights, not those of a third party. 
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(Slip Op. 98-116) 


TORRINGTON CO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND NMB SINGAPORE LTD., PELMEC INDUSTRIES 
PTE.) LTD. AND NMB CokrP, DEFENDANT-INTERVENORS 


Consolidated Court No. 95-03-00351 
Dated August 12, 1998 


JUDGMENT 


['SOUCALAS, Senior Judge: The Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, The Torrington Co. v. United States, Slip Op. 
97-57 (May 14, 1997) (“Remand Results”), and Commerce having com- 
plied with the Court’s Remand, it is hereby 

ORDERED that the Remand Results are affirmed in their entirety; and 
it is further 

ORDERED that, as all other issues have been decided, this case is dis- 
j 


missea 


(Slip Op. 98-117 


UNITED STATES OF AMERICA, PLAINTIFF v. 
OUTBOARD MARINE CORP, DEFENDANT 


Court No. 97-03-00454 


Defendant’s motion to dismiss and for declaratory judgment granted in part, and de- 
nied in part. Plaintiff's motion for summary judgment is denied. ] 


(Dated August 14, 1998 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director; Kenneth S 
Kessler, Attorney, Commercial Litigation Branch, Civil Division, United States Depart- 
ment of Justice; Office of the Assistant Chief Counsel (Chicago), International Trade Liti- 
gation, United States Customs Service (Tamara Krauskopf), of counsel, for plaintiff. 

Sonnenberg & Anderson (Steven P Sonnenberg and Jacqueline M. Paez) for defende 
Outboard Marine Corporation 


MEMORANDUM OPINION AND ORDER 


GOLDBERG, Judge: There are two motions currently pending before 
this Court in the above-captioned case: the defendant’s, Outboard Ma- 
rine Corp.’s (“OMC”), Motion to Dismiss and for Declaratory Judg- 
ment; and the plaintiffs, the United States’, Motion for Summary 
Judgment. Because both motions raise substantially the same issues 
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On a 15, 1998, OMC moved t miss fifty of the entries from 
the complaint on statute of limitations grou OMC also moved fo yr de- 
claratory judgment or, in the alternative, aii the remaining en- 
tries with respect to the actual versus oi ndard costs issue. That motion 
became ready for decision on May 20, 1998. While that motion was pend- 
ing before the Court, discovery closed, a nd on June 10, 1998, the United 
States moved for summary judgment on the 807 issue and the actual 
versus standard costs issue. That motion became ready for decision on 
August 4, 1998. Because the arguments and issues raised in the United 
States motion mirror those initially raised in OMC’s motion, the Court 
deemed it prudent to address both motions in a single opinion. 
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DISCUSSION 
I 


The Court begins by discussing OMC’s Motion to Dismiss and for De- 
claratory Judgment. It can be divided into two parts. In part one, OMC 
moves to dismiss fifty entries from the complaint on statute of limita- 
tions grounds. In part two, OMC moves for declaratory judgment on, or 
alternatively for dismissal of, that portion of the complaint that seeks to 
recover penalties on the actual versus standard cost issue. The Court 
will address each part in turn. 


A 


OMC asserts that fifty of the entries identified by the United States in 
Exhibit A to its complaint were not included in the waiver of the statute 
of limitations executed by OMC on March 21, 1995. The United States 
agrees, conceding that these entries are time-barred. Therefore, the 
Court grants OMC’s motion to dismiss these fifty entries from the com- 
plaint.! The United States shall file an amended complaint eliminating 
these entries from Exhibit A within fifteen days of the date of this Mem- 
orandum Opinion and Order. 

Furthermore, since these fifty entries are no longer before the Court, 
the amount of penalties requested in the original complaint no longer 
reflects the amount of duty lost as a result of OMC’s alleged gross negli- 
gence or negligence. See 19 U.S.C. §§ 1592(c)(2) (setting maximum pen- 
alty for gross negligence as equal to either the domestic value of the 
merchandise or four times the lawful duty “of which the United States is 
or may be deprived,” whichever is less); and 1592(c)(3) (setting maxi- 
mum penalty for negligence as equal to either the domestic value of the 
merchandise or two times the lawful duty “of which the United States is 
or may be deprived,” whichever is less). Thus, in its amended complaint, 
the United States shall recalculate the amount of duty lost as a result of 
OMC’s alleged gross negligence or negligence, and the corresponding 


amount of penalties. sought in Counts I and II of its complaint according- 
ly. 


B. 


OMC next argues that the Court should declare invalid, or alterna- 
tively dismiss, that portion of plaintiff's complaint that involves the ac- 
tual versus standard costs issue. Briefly, OMC contends that because it 
correctly appraised the merchandise at issue using the transaction val- 
ue method, it was not required to inform Customs that the costs of duty- 
exempt components stated on the invoices were standard rather than 
actual. The Court is unpersuaded. 


1 The dismissed entries are as follows: 10523154; 1056388-7; 1057011-4; 1057684-8; 1057844-8; 1057889-3; 
1060878-1; 1060911-0; 1060912-8; 1061061-3; 1061152-0; 1061181-9; 1061185-0; 1061340-1; 1061370-8; 
1061401-1; 1061440-9; 1061484-7; 1061569-5; 1061752-7; 1062007-5; 1062010-9; 1062014-1; 1062175~—0; 
1062321-0; 1062361-6; 1062439-0; 1062625-4; 1134047-5; 1134159-8; 1134619-1; 1135162-1; 1136062-2; 
1136539-2; 1136698-3; 1136940-9; 1137079-5; 1137278-3; 1137673-5; 1137690-9; 11377444; 1137746-9; 
1137785-7; 1137804-6; 1137891-3; 1137901-0; 1138931-7; 1137974-7; 10523006; 1056312-7 
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Initially, the Court notes that part two of OMC’s Motion to Dismiss 
and For Declaratory Judgment is misnamed. It is neither. Rather, it is 
properly considered a motion for partial summary judgment. Declarato- 
ry relief is a remedy created by 28 U.S.C. § 2201 (1994). Under § 2201, 
“any court of the United States, upon the filing of an appropriate plead- 
ing, may declare the rights and other legal relations of any interested 
party seeking such declaration.” (emphasis added). The pleading and 
practice requirements for actions seeking declaratory relief are the 
same as for other civil actions. See USCIT R. 57; 10BC. Wright, A. Miller 
& M. Kane, Federal Practice & Procedure 3d § 2768 (1998). That is, 
plaintiffs may commence suit for declaratory relief by filing a summons 
and complaint, see USCIT Rs. 3 and 4, and defendants may do so by fil- 
ing acounterclaim. See USCIT R. 13; 10B Wright, Miller & Kane, Feder- 
al Practice & Procedure 3d § 2768; 6 C. Wright, A. Miller & M. Kane, 
Federal Practice & Procedure 2d § 1406 (1990). Here, OMC has not filed 
a counterclaim seeking declaratory relief; thus, this remedy is unavail- 
able and a motion seeking such relief is not appropriate. 

Moreover, OMC’s motion cannot be considered a motion to dismiss 
because it references materials that are outside the pleadings. For exam- 
ple, in its discussion of transaction value, OMC references a letter from 
the regulatory audit division, see Def.’s Mot. to Dismiss & For Declarato- 
ry J. at 8; an audit report prepared by the United States Customs Ser- 
vice, see id. at 9; and various cost submissions that OMC prepared. See 
id. at 12. By presenting materials outside the pleadings, OMC has trans- 
formed its motion to dismiss into a motion for partial summary judg- 
ment, and the Court treats it as one accordingly.” See USCIT Rs. 12(b) 
and 12(c) (“If, on a motion for judgment on the hivaniaae matters out- 
side the gous are presented to and not excluded by the court, the 
motion shall be treated as one for summary judgment and disposed of as 
provided in Rule 56 * * *.”). 

The Court now turns to the merits of this partial summary judgment 
motion. Summary judgment is appropriate when the “pleadings, depo- 
sitions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to judgment as a mat- 
ter of law.” USCIT R. 56(d). A dispute is genuine “if the evidence is such 
that a reasonable jury could return a verdict for the nonmoving party.” 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The disputed 
fact is material if it “might affect the outcome of the suit under the gov- 
erning law.” Jd. The Court resolves any doubt over material factual is- 
sues in favor of the nonmoving party. See Mingus Constructors, Inc. v. 
United States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). 

Here, OMC’s predicates its motion for summary judgment on the fact 
that it correctly appraised the merchandise at issue using the transac- 


2 This result should hardly come as a surprise to OMC since it also references USCIT R. 56(d) as the relevant stan 


nt stan- 
dard of review. See Mot. to Dismiss and For Declaratory J. at 7. USCIT R. 56(d) is the standard of review for motions for 
summary judgment 
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tion value method. See Def.’s Mot. to Dismiss and For Declaratory J. at 
9-10. Specifically, OMC contends that “Customs’ practice has consis- 
tently recognized the validity of transaction value based on transfer 
prices between related companies utilizing standard costs, including si- 
tuations involving TSUS 807.00/HTSUS 9802.0080 entries.” Jd. at 10. 
And, that “[b]ased on these Customs Service rulings, OMC had reason 
to believe its entries of TSUS 807.00 entries were afforded similar treat- 
ment, and that the transfer price was accepted as reflective of transfer 
value for its entries.” Jd. at 11. 

OMC’s arguments miss their mark. The 807 import program allows 
importers to deduct the cost or value of components that qualify as 
American Goods Returned from the full value of merchandise as- 
sembled abroad. See 19 C.FR. § 10.13 (1987). By reducing the value of 
the assembled merchandise by the value or cost of the U.S. components, 
the 807 program reduces the amount of duty importers owe. The rele- 
vant regulations provide that the full value of the assembled merchan- 
dise is determined in accordance with 19 C.FR. § 152.100 et. seq. See 19 
C.ER. § 10.18 (1987). 19C.FR. § 152.101, in turn, delineates a hierarchy 
of appraisal methodologies, which parallels the appraisal methodologies 
listed in 19 U.S.C. 1401a. The preferred methodology in this hierarchy is 
transaction value, even in cases where there are related parties. See id. 

In contrast, 19 C.FR. § 10.17 provides that the value of the duty-ex- 
empt components is “the cost of the components when last purchased, 
f.0.b. United States.” Importantly, 


[wlhen a claim for the exemption is predicated on estimated cost 
data, furnished either in advance of or at the time of entry, this fact 
should be clearly stated in writing at the time of entry, and suspen- 
sion of liquidation may be requested by the importer or his agent 
pending the furnishing of actual cost data. Actual cost data must be 
submitted as soon as accounting procedures permit. 

19 C.FR. § 10.21 (1987). 

In this case, plaintiff's penalty action is not based on OMC’s choice of 
valuation methodology for the assembled merchandise. Rather, it is 
based on OMC’s alleged failure to notify Customs that the cost data 
listed on invoices for duty-exempt components was estimated instead of 
actual, and on OMC’s alleged failure to submit data on the actual costs 
of the components when it became available. See P1.’s Mem. in Opp’n to 
Def.’s Mot. to Dismiss & For Declaratory J. at 12. OMC has failed to con- 
vince this Court why, against this backdrop, the fact that it correctly ap- 
praised the assembled merchandise, even if undisputed, is material. The 
relevant issue is not whether OMC appraised the assembled merchan- 
dise correctly, but rather whether OMC told Customs that the cost data 
of the U.S. components was estimated. Thus, the Court denies OMC’s 
motion for partial summary judgment. 


II. 


The Court now turns to the United States’ Motion for Summary Judg- 
ment. The United States contends that no genuine issues of material 
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fact exist to prevent the Court from concluding that OMC was either 
grossly negligent or negligent with respect to both the 807 issue and the 
actual versus standard costs issue. Specifically, it argues as follows: 


(1) OMC’s entry documents for the merchandise at issue con- 
tained material and false statements because approximately 30 
percent of the components identified as American Goods Returned 
in fiscal years 1988 and 1989 could not be verified as being of U.S. 
origin. 

(2) These false statements were grossly negligent because (a) 
OMC did not regularly request country of origin certificates from 
its vendors for these components; (b) OMC did not segregate parts 
based on the country of origin; (c) OMC did not heed the advice of 
Customs’ Import Specialist Charles Rufener, who informed OMC 
that one of the headings on its entry documents did not comply with 
the governing regulations; and (d) OMC knew how to comply with 
the governing statutes and regulations as evidenced by correspon- 
dence between OMC personnel and Import Specialist Rufener, and 
by OMC’s 807 program with its assembly plant in Mexico, which 
was in compliance. 

(3) OMC’s invoices for the merchandise at issue omitted material 
information by failing to disclose that the costs of the components 
were standard. 

(4) OMC knew it was obligated to disclose this fact because it did 
so with respect to the 807 entries imported from Mexico. 

(5) And, finally, if these false statements were not grossly negli- 
gent, they were at least negligent because OMC breached its duty to 
consult the relevant statutes and regulations, which would have in- 
formed OMC that it was required (a) to obtain proof of the country 
of origin for components before it claimed an allowance for them 
under 807; (b) to disclose that the invoice costs of the components 
were standard; and (c) to disclose the actual costs of the components 
to Customs. 


See Pl.’s Mem. in Supp. of Pl.’s Mot. for Summ. J. at 6-9, 11-12, 14-21 
(“Pl.’s Mot. Summ. J.”). 

The Court has reviewed the evidence adduced by the United States in 
support of the arguments detailed above, and the evidence adduced by 
OMC in response. Having done so, the Court finds that genuine issues of 
material fact render this case inappropriate for disposition on summary 
judgment. For example, correspondence between Import Specialist Ru- 
fener could be interpreted not as evidence of OMC’s gross negligence, 
but instead as evidence of OMC’s desire and willingness to comply with 
the relevant statutes and regulations. Indeed, the correspondence could 
even, as OMC suggests, be used to demonstrate that OMC developed 
and maintained an 807 import program in Asia that substantially com- 
plied with U.S. law, even though some mistakes were made. 

Similarly, evidence relating to OMC’s 807 program in Mexico could 
also support competing inferences. For instance, on the one hand, one 
might, as the United States argues, conclude that OMC knew its 807 im- 
port program in Asia failed to comply with U.S. law. On the other hand, 
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one might instead conclude that historically OMC complied with U.S. 
law and was, therefore, more likely than not attempting to comply with 
U.S. law in this case 

Finally, there is some evidence that OMC informed Import Specialist 
Rufener that the invoices for the components at issue reflected standard 
costs. See Def.’s Mem. in Opp’n to Pl.’s Mot. for Summ. J. at Ex. F (Ru- 
fener meeting notes). The Court is singularly unimpressed by plaintiff's 
attempt to sweep this evidence under the rug by arguing that the Court 
should ignore it because it is merely OMC’s uncorroborated assertions. 
See Pl.’s Reply at 12. The evidence adduced by OMC is Import Specialist 
Rufener’s notes, and its relevance is best assessed at trial. 

The Court further notes that a reasonable mind might conclude that 
OMC’s conduct with respect to the 807 import program in Mexico lends 
credence to OMC’s claim that it told Import Specialist Rufener about 
the invoices. As discussed by the United States, OMC notified Customs 
that the invoices for the components involved in the Mexican 807 import 
program reflected standard costs. See Pl.’s Mot. Summ. J. at 18. And, at 
the request of the import specialist reviewing the Mexican entries, OMC 
filed annual cost submissions detailing the components’ actual costs. A 
reasonable mind might infer from this that OMC practices good corpo- 
rate governance. This inference, when combined with Import Specialist 
Rufener’s meeting notes, could then persuade a reasonable mind that 
OMC informed Import Specialist Rufener about the invoices. All of 
these issues are disputed and clearly material. Consequently, the Court 
denies plaintiff's Motion for Summary Judgment and deems that the 
case should proceed to trial. 


Ill 


For the foregoing reasons, and upon consideration of Defendant’s Mo- 
tion to Dismiss and For Declaratory Judgment, Plaintiff's Response in 
Opposition thereto, Plaintiff's Motion for Summary Judgment, Defen- 
dant’s Response in Opposition thereto, and all other pertinent papers, it 
is hereby 

ORDERED that the portion of Defendant’s Motion to Dismiss and For 
Declaratory Judgment seeking dismissal of the fifty enumerated entries 
on statute of limitations grounds is granted; 

ORDERED that defendant’s motion is denied in all other respects; 

ORDERED that plaintiff shall file an amended complaint eliminating 
the fifty entries for which the statue of limitations has run from Exhibit 
A to its complaint within fifteen days from the date of this Memorandum 
Opinion and Order; 

ORDERED that plaintiff shall recalculate both the amount of duty lost 
and the corresponding amount of penalties sought in its amended com- 
plaint to reflect the fact that these fifty entries are no longer at issue; 
and it further 


ORDERED that Plaintiff's Motion for Summary Judgment is denied in 
all respects. 
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MEMORANDUM OPINION AND ORDER 
GOLDBERG, Judge: This matter is before the Court on plaintiff's mo- 
tion for relief from judgment and order in BIC Corp. v. United States, 
___ CIT ___, 964 F. Supp. 391 (1997), aff'd mem., __ Fed. Cir (T) 
___,____F3d____ (judgment entered Mar. 11, 1998, mandate pending) 
(“BIC I”), and request for remand pursuant to USCIT Rule 60(b)(3). 


Plaintiff, BIC Corporation (“BIC”), alleges that representatives from 
Calico Brands, Inc. (“Calico”) and Thai Merry Co., Ltd. (“Thai Merry”) 
submitted fraudulent information to the United States International 
Trade Commission (“ITC”) in connection with the ITC’s investigation 
of alleged less than fair value (“LTFV”) imports of disposable cigarette 
lighters from Thailand. See Disposable Lighters from Thailand, 60 Fed. 
Reg. 21,007 (1995) (final negative determination) (“Thai Lighters”). In 
BIC I, this Court sustained the ITC’s determination that BIC was nei- 
ther experiencing, nor threatened by, material injury by reason of the 
LTFV imports of lighters from Thailand.See BICI, _ CIT , 964 F 
Supp. 391. Familiarity with this Court’s opinion in BIC I is presumed. 

Under USCIT Rule 60(b)(3), the Court has the discretion to relieve a 
party from a final judgment when the moving party has demonstrated 
by clear and convincing evidence (1) that an adverse party has engaged 
in fraud, misrepresentation, or other misconduct; and (2) that the fraud, 
misrepresentation, or other misconduct prevented the moving party 
from fully and fairly presenting its case. See USCIT R. 60(b)(3); see also 
Cowan v. Strafford R-VI School Dist., 140 F.3d 1153, 1159 (8** Cir. 1998); 
Government Fin. Servs. One Ltd. Partnership v. Peyton Place, Inc., 62 
F.3d 767, 772 (5th Cir, 1995); Diaz v. Methodist Hosp., 46 F.3d 492, 496 
(5¢ Cir. 1995); Lonsdorf v. Seefeldt, 47 F.3d 893, 897 (7 Cir. 1995); 
Shepherd v. American Broad. Cos., 62 F.3d 1469, 1477 (D.C. Cir. 1995); 
Anderson v. Cryovac, Inc., 862 F.2d 910, 926 (1°* Cir. 1988). Thus, the 
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Court assesses whether the evidence presented by BIC satisfi 
two she ae irements Importantly, the Cou 


es these 
a vacuum; 
instead, “[iJn considering t hese requirements, a court must weigh the 
competing policy interests of the finality of judgment against funda- 
mental fairness in light of all the facts.” J 
Square Constr. Co. v. Washington Meir 

68, 71 4" Cir. 1981). Having done so, the ( 
failed to present anything that even approaches clear and convincing ev- 


ting 


idence that the statements made by representatives of Calico and Thai 
Merry before the ITC were fraudulent. 

The only support BIC offers for its motion for relief are three declara- 
tions of Felix Hon, the president and owner of Calico.* According to BIC, 
these declarations demonstrate that representatives of Calico and Thai 
Merry lied to the ITC about the degree to which LTFV imports of Thai 
Merry’s lighters compete against BIC’s lighters for sales In particular, 


r 


BIC insists that contrary to the represent: tions made to the ITC, the 


Hon declarations prove that Thai Merry’s lighters compete directly 
with BIC’s. BIC’s allegations are predicated on the following eight para- 
graphs 


I closely follow the products sold by my competitors, including the 
cigarette lighters sold by BIC. The lighter described in BIC’s ‘657 
patent has not been seen in the market place since approximately 
1992 or early 1993. We were informed from customers that BIC dis- 
continued the ‘657 design because the ring structure described in 
the ‘657 patent was breaking with repeate d flexing and compres- 
sion during normal use. To the best of my knowledge, BIC no longer 
manufactures any lighter covered by the ‘657 patent 


Pl.’s Mem. of Points & Authorities in Supp. of Mot. for Relief from J. & 


Order & Remand Pursuant to R. 60(b) (“Pl.’s Mem.”) at 5-6; Pl.’s Mem., 
Ex. 1 (Jan. 17, 1997 Hon Decl. 1 6) (“Hon Decl. A’). 


For the period from 1985 to 1993, we were able to create substantial 
goodwill in the KING trademark as represented by the fact that 
American consumers purchased approximateh y 850,000,000 KING 
lighters from us during that period. The KING lighte rs sold from 
1985 to 1993 had the trade dress shown in the photographs in Ex- 
hibit 4. In 1994, we changed the trade dress when I licensed Hon- 
son. The new trade dress continues to have the KING name 
prominently displayed. Sales of KING lighters from 1994 to date 
have been approximately 80,000,000 units for total sales to date of 
KING lighters of approximately 930,000,000 units. The drop in 
sales during the last two years have been attributable to three 
causes: (1) the splitting of our sales between SAF-T-LOC and KING; 
(2) the rise in price of child resistant lighters over the past year; and 
(3) sales stolen from us by the counterfeit lighters. 


* Calico distributes disposable cigarette lighters in the United States manufactured by Thai Merry in Thailand 
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Pl.’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (Feb. 3, 1997 Hon Decl. 15) (“Hon 
Decl. B”) 


In 1994, when I licensed Honson, my brother and I agreed that 
Honson should have a new trade dress. I had one of my employees at 
Calico, Jim Wilson, V.P of Sales and Marketing, create a new box 
and store display for the KING lighters. The new trade dress for the 
box is shown in the photographs in Exhibit 5 and the trade dress for 
the display merchandisers is shown in the photographs in Exhibit 6. 
The new trade dress appeared on store shelves in the United States 
in approximately July, 1994. The trade dress was part of the exclu- 
sive licensing agreement to license the KING trademark. As stated 
above, sales using the new trade dress have been approximately 
80,000,000 units to date. 


1.53 Mem. at 5-6; Pl.’s Mem., Ex. 1 (Hon Decl. B. 9 6). 


Over the past two years, disposable lighters have become more ex- 
pensive to manufacture because of the new legal requirement that 
they all be child resistant. As a result, retailers are looking for 
cheaper sources of lighters. The SUPER KING lighters are cheaper 
than our KING lighter s. Acase of genuine KING lighters sells in the 
range of $160-170 per case at the wholesale level. Calico sells its 
high-end SAF-T-LOC brand at higher prices, which are typically in 
excess of $250 per case. When Calico purchased a case of the infring- 
ing SUPER KING lighters from a vendor, we were charged $130. 
See Exhibit 12. When Calico purchased a case of counterfeit KIM 
lighters from a vendor, we were charged $115. See Exhibit 13. 


Pl.’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (Hon Decl. B. 1 12). 


Exhibit 15 is a photograph showing a side by side comparison of the 
the [sic] KIM and KING mercha andising displays. Exhibit 16 is a 
side by side comparison of the the [sic] KIM and KING boxes. Ex- 
hibit 17 is an example of the box and merchandising display de- 
signed by BIC Corporation showing BIC’s CHILD GUARD trade 
dress currently distributed in the cigarette lighter market. Exhibit 
18 is an example of the box and merchandising display designed by 
FMI Inc. showing FMI’s [WAX trade dress currently distributed in 
the cigarette lighter market. Exhibit 19 is an example of the box and 
merchandising display designed by Centerfire Inc. showing Center- 
fire’s PUSH-N-LIGHT trade dress currently distributed in the cig- 


arette lighter market. All of these companies compete directly with 
the KING lighters. 


Pl.’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (Hon Decl. B. 7 15). 


For the period from 1985 to 1993, we were able to create substantial 
goodwill in the KING trademark as represented by the fact that 
American consumers purchased approximately 850,000,000 KING 
lighters from us during that period. The KING lighters sold from 
1985 to 1993 had the trade dress shown in the photograph in Exhib- 
it 4. In 1994, we changed the trade dress when I licensed Honson. 
The new trade dress continues to have the KING name prominent- 
ly displayed. Sales of KING lighters from 1994 to date have been 
approximately 80,000,000 units for total sales to date of KING 
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lighters of approximately 930,000,000 units. The drop in sales dur- 
ing the last two years have been attributable to three causes: (1) the 
splitting of our sales between SAF-T-LOC and KING; (2) the rise in 
price of child resistant lighters over the past year[;] and (3) sales 
stolen from us by the counterfeit lighters. 


Pl.’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (May 1, 1997 Hon Decl. 11 5) (“Hon 


Decl. C” 


To the best of my knowledge based upon information I have ob- 
tained from my distribution network, the defendants have im- 
ported at least 6 to 8 containers of counterfeit KIM lighters, which 
would equal approximately 6,000,000 to 8,000,000 units. The coun- 
terfeit products are appearing throughout the country now and I 
am receiving complaints from my customers concerning both the 
counterfeit KIM lighter and the infringing SUPER KING lighters. 
Based upon information that I have obtained from my distribution 
network, I believe that the defendants have imported approximate- 
ly 3 to 4 containers of SUPER KING lighters, which would be 
3,000,000 to 4,000,000 units. I have been informed that 100,000 in- 
fringing SUPER KING boxes have been printed in Hong Kong 
That many boxes would hold 50,000,000 lighters. A photograph of 
the Super KING trade dress is attached as Exhibit 7a. 


Pl.’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (Hon Decl. C 1 8). 


Over the past two years, disposable lighters have become more ex- 
pensive to manufacture because of the new legal requirement that 
they all be child resistant. As a result, retailers are looking for 
cheaper sources of lighters. The SUPER KING lighters manufac- 
tured by GY] are cheaper than our KING lighters. As a result, GYI 
is seriously undercutting the market for genuine KING lighters. A 
case of genuine KING lighters sells in the range of $160-170 per 
case at the wholesale level. Calico sells its high-end SAF-T-LOC 
brand at higher prices, which are typically in excess of $250 per 
case. When Calico purchased a case of the infringing SUPER KING 
lighters from a vendor, we were charged $130. See Exhibit 19. When 
Calico purchased a case of counterfeit KIM lighters from a vendor, 
we were charged $115. See Exhibit 20. 
Pl’s Mem. at 5-6; Pl.’s Mem., Ex. 1 (Hon Decl. C 1 16). 

The Court cannot agree with BIC’s interpretation of these para- 
graphs. Their relevance is questionable and they certainly do not consti- 
tute clear and convincing evidence of fraud, or even misrepresentation 
or other misconduct. First, these eight paragraphs, two of which are 
identical, are taken from three declarations that were filed in two patent 
and trademark infringement cases brought by Calico and Thai Merry. 
See Thai Merry Co. v. Bic Corp., Case No. CV-96-5256 (C.D. Cal.); and 
Honson Marketing Group, Inc. v. California King, Case No. 96-2047 
(C.D. Cal.). These cases are completely unrelated to the case at hand. 
Hon Declaration A pertains to the first action, and Hon Declarations B 
and C pertain to the second action. While BIC is a defendant in the first 
action, it is not even a named party in the second action. See id. An as- 
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tute observer will note that seven of the eight paragraphs highlighted by 
BIC as persuasive evidence are from the second action. 

Second, BIC’s “summary” of Hon’s statements is misleading and 
overstates the import of the paragraphs upon which it is based. For ex- 
ample, BIC asserts that these declarations establish that “(1) BIC’s 
lighters are competitors of the Thai lighters[; and] (2) [t]he Thai Merry 
child-resistant lighter that was sold during the ITC’s period of inves- 
tigation competes directly with BIC’s child-resistant lighter.” Pl.’s Mem. 
at 7. 

The Court has carefully reviewed all three of the Hon Declarations, 
including the paragraphs not alluded to by BIC. It has found a total of 
three paragraphs that even mention BIC, and of the three, only two de- 
scribe it as a competitor. The first is found in Hon Declaration A, which 
was filed in support of a memorandum opposing BIC’s motion for a pre- 
liminary injunction in Thai Merry Co. v. Bic Corp.. In that declaration, 
Hon describes BIC’s ‘657 patent. As noted by BIC, paragraph six begins 
with “I closely follow the products sold by my competitors, including the 
cigarette lighters sold by BIC.” See Pl.’s Mem. at 5; Pl.’s Mem., Ex. 1 
(Hon Decl. 1 6). And the second is found in Hon Declaration B where 
Hon describes the merchandising displays of a number of lighter 
manufactures, including BIC. In so doing, he notes that “[alJll of these 
companies compete directly with the KING lighters.” Pl.’s Mem., Ex. 1 
(Hon Decl. B115.). These statements standing alone are patently insuf- 
ficient to support any finding by the Court that Calico and Thai Merry 
committed fraud before the ITC. 

BIC also makes much of Hon’s discussion of the KING and SAF-T- 
LOC trademarks, arguing that “the very fact that Felix Hon and his fel- 
low plaintiffs have brought trademark infringement cases is stark proof 
that the brand names associated with the Thai Merry lighters are valu- 
able enough to cause their owners to seek damages for their alleged mis- 
appropriation.” P1.’s Mot. at 7. BIC asks the Court to infer from this that 
Thai Merry’s lighters compete with BIC’s lighters, and any evidence ad- 
duced by Calico Brands and Thai Merry in proceedings before the ITC to 
the contrary is therefore fraudulent. The Court declines to do so. 

Hon’s statements relating to the KING and SAF-T-LOC trademark 
were made in connection with a trademark infringement suit in which 
BIC is not even a party. These statements were designed to demonstrate 
that the defendants in that suit were producing several different coun- 
terfeit lighters that were less safe than the Thai Merry lighters, and 
were not child-resistant. The Court simply cannot infer from the fact 
that less safe and cheaper counterfeit lighters competed with Thai 
Merry’s lighters that Thai Merry competed directly with BIC. 

Third, there is no evidence that either Calico or Thai Merry prevented 
BIC from fully and fairly presenting its case before the ITC. The record 
in Thai Lighters demonstrates that both BIC and the ITC knew that 
Calico sold lighters using the KING and SAF-T-LOC trademarks. See 
Disposable Lighters From The People’s Republic of China and Thai- 
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Inv. Nos. 303-TA-25 and 731-TA-700 & 701 (Preliminary) 
‘C Pub. 2792 at II-10 (June 1994). Furthermore, the Court re- 
minds BIC that the ITC’s negative injury determination was not prem- 
ised on a finding that the LTFV Thai lighters do not compete with BIC’s 
lighters.See BICI, _ CIT at , 964 F. Supp. at 398-401. Rather, it 
was based on a finding that the price of the Thai lighters had little affect 
on the price of BIC’s lighters. See id. at 399. And, in making this finding, 
the ITC did not confine its analysis to statements made by representa- 
tives of Calico and Thai Merry. See BICI, _—_=§- CITat__—_—«, 964. F. Supp. 
401 (citing the confidential staff report, hearings before the ITC, 

and purchaser questionnaire responses). 

Finally, the Court notes that concurrent with the filing of the instant 
motion, BIC requested the ITC to reopen the record in Thai Lighters 
and to reconsider its negative injury determination in light of the three 
declarations it presents here. See Pl.’s Mem., Ex. 3. The ITC reviewed 
the declarations and concluded that they did not indicate that represen- 
tatives of Calico and Thai Merry had committed fraud, perjury, or other 
misconduct. See Def.-Intervenor’s Mem. of Points & Authorities in 
Supp. of Mot. to Dismiss, App. 2 (letter from ITC to BIC, Aug. 19, 1997). 
To the extent that it is appropriate for the Court to do so, the Court com- 
ments on the ITC’s decision with approval. 

For the foregoing reasons, and upon consideration of Plaintiff's Mo- 
tion For Relief From Judgment and Order and Request for Remand, De- 
fendant’s Response in Opposition thereto, and all other pertinent 
papers, it is hereby 

ORDERED that plaintiff's motion is denied in all respects. 


at 399 
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OPINION 
RESTANI, Judge: This action is before the court on cross-motions for 
summary judgment, pursuant to USCIT Rule 56. The court has jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a) (1994), as plaintiff challenges de- 
nial of its protest of a Customs valuation decision with regard to beer 
imported from Canada. 


Facts 

The merchandise at issue was imported via four entries made in 1993. 
At the time of entry normal duty rates had been replaced by a 50 percent 
duty. By virtue of a “Side Letter Agreement,” dated January 14, 1993, 
the exporter, Molson Brewing Company, agreed to reimburse Miller 
Brewing Company for the duty paid.! One of Miller’s subsidiaries, Cen- 
tury Importers, is the importer of record. Another subsidiary paid the 
original invoice price to Molson and after importation Molson reim- 
bursed it for the duties paid. Thus, as of January 14, 1993, the sum total 
of the sales agreements resulted in a price (known as the “Transfer 
Price”) which was to be the same from Miller’s point of view, no matter 
what the duty rate. From Molson’s point of view, what it actually re- 
ceived in payment was going to change depending on the duty paid. This 
appears to be essentially a “duty paid” price transaction. The parties, 
however, did not label this a “duty paid” transaction, nor did the papers 
submitted at entry reflect anything other than a unitary invoice price. 

Plaintiff asserts that, nonetheless, this was a “duty paid” transaction 
and that this was revealed to Customs when plaintiff presented the side 
agreement to Customs prior to liquidation of the entries, together with 
evidence of the monetary adjustments made between Molson and Miller 
after the duty was paid.* Defendant argues that it properly calculated 
transaction value for purposes of calculation of duties. Defendant states 


* The “Side Letter Agreement” was signed at the same time as were various “Alliance Agreements” among Molson, 
Miller and various affiliates, governing the sale of beer. 


9 ww 
“There appears to be no dispute between the parties that the adjustments were actually made with respect to the 
entries at issue 
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that there was only a transaction price, and it did not include duties. The 
adjustment for which plaintiff seeks credit, it asserts, is a post-importa- 
tion rebate to price which is not relevant to the transaction value cal- 
culation. 

Post-importation adjustments to price are not considered in calculat- 
ing the transaction value of the merchandise, but duties ultimately paid 
by the exporter are not dutiable if the duty is identified separately from 
the price. See 19 U.S.C. § 1401a(b)(4)(B) (1988). The issue for the court 
to resolve, then, is whether a duty component of transfer price was iden- 
tified separately from the price of the merchandise, and at what junc- 
ture the duty must be so identified. 


DISCUSSION 


It is clear from the statute and regulations that, for transaction value 
purposes, it does not matter what method is used to arrive at the price. 
See 19 US.C. §§ 1401la(b) (1988);° see also 19 C.FR. § 152.103 
(1993)(“the price * * * will be considered without regard to its method of 
derivation.”)* Thus, neither Molson or Miller’s understanding of the 
value of the goods, nor the sequence of documents or any other similar 
matter is relevant. Price is determinative, no matter how it is reached. 
Further, repayment of duties to the importer after importation to fulfill 
the bargain in a “duty paid” sale is not a “rebate of price” within the 


3 The statute provides, in relevant part 
b) Transaction value of imported merchandise : 
1) The transaction value of imported merchandise is the price actually paid or payable for the merchandise 
when sold for exportation to the United States, plus amounts equal to— 
A) the packing costs incurred by the buyer with respect to the imported merchandise; 
B) any selling commission incurred by the buyer with respect to the imported merchandise; 
C) the value, apportioned as appropriate, of any assist; 
(D) any royalty or license fee related to the imported merchandise that the buyer is required to pay, directly 
yr indirectly, as a condition of the sale of the imported merchandise for exportation to the United States; and 


E) the proceeds of any subsequent resale, disposal, or use of the imported merchandise that accrue, directly 
or indirectly, to the seller. 


* * * * * * * 


(3) The transaction value of imported merchandise does not include any of the following, if identified separately 
from the price actually paid or payable and from any cost or other item referred to in paragraph (1): 


~ * * * + * * 


B) The customs duties and other Federal taxes currently payable on the imported merchandise by reason of 
its importation, and any Federal excise tax on, or measured by the value of, such merchandise for which ven- 
dors in the United States are ordinarily liable 

19 U.S.C. § 1401a(b) (1988 
4The regulations provide, in relevant part 
§ 152.103 Transaction value 

a) Price actually paid or payable— 

1) General. In determining transaction value, the price actually paid or payable will be considered without re- 
gard to its method of derivation. It may be the result iiiniente. increases, or negotiations, or may be arrived at by 
the application of a formula, such as the price in effect on the date of export in the London Commodity Market. The 
word “payable” refers to a situation in which the price has been agreed upon, but actual payment has not been 
made at the time of importation 

* * * * 
19 C.FR. § 152.103(a) (1993). The regulations continue: 
(i) Exclusions from transaction value. The transaction value of imported merchandise does not include any of 


the following, if identified separately from the price actually paid or payable and from any cost or other item re- 
ferred to in paragraph (b) of this section: 


* * . 


* * * * * * * 


(2) The customs duties and other Federal taxes currently payable on the imported merchandise by reason of 


its importation, and any Federal excise tax on, or measured by the value of, the merchandise for which vendors 
in the United States ordinarily are liable. 


19 C.FR. § 152.103(i) (1993). 
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meaning of 19 U.S.C. § 1401a(b)(4) (1988).5 The importer pays the duty 
in the first instance and the exact amount of duty is not known until liq- 
uidation, which occurs after importation. See Deposition of John T. 
Ryan, at 18, 20, Def.’s Opp. Br., at Ex. F at 5, 6. (U.S. Customs Field Na- 
tional Import Specialist, as representative of defendant) [hereinafter 
“Ryan Deposition”). Both parties agree that the net payment to the ex- 
porter, which is usually made after importation, would not include the 
amounts paid as duty, in the normal duty paid price case. Defendant has 
not demonstrated that a post-importation adjustment between the par- 
ties solely on account of the duties paid by the importer is substantively 
different from a post-importation net payment that excludes duties paid 
by the importer. 

The court concludes there is no conflict between the direction of 19 
U.S.C. § 1401a(b)(3)(B) not to calculate a transaction value which in- 
cludes an identified customs duty and the direction of 19 U.S.C. 
§ 1401a(b)(4) not to lower the transaction value price to reflect post-im- 
portation rebates of price. A repayment of identified duties is not a “re- 
bate of price” within the meaning of the statute. The statute clearly 
distinguishes between duty adjustments and adjustments to price. As 
neither Allied International v. United States, 16 CIT 545, 795 F. Supp. 
449 (1992), nor Esprit De Corp. v. United States, 17 CIT 195, 817 
F. Supp. 975 (1993), relied on by defendant, involved post-importation 
repayment of duty in a “duty paid” transaction, they are inapposite. 

As indicated, it is undisputed that at the time of entry, the sales price 
contained in the invoices accompanying the entry papers did not indi- 
cate to Customs that the transaction involved a duty paid sale. The issue 
is whether this is crucial and whether plaintiff is precluded from provid- 
ing the information at a later date. The statute suggests that the entry 
documentation should break out the price from the duty, see 19 U.S.C. 
§ 1401a(b), but the Ryan deposition makes clear that all that is needed 
in the entry documentation is an indication that the sales price is “duty 
paid,” because specific duty rates are applicable and Customs uses a for- 
mula to calculate the price portion of the “duty paid” price. Ryan Depo- 
sition, at 20, Def.’s Opp. Br., at Ex. F at 6. Thus, to Customs, duties are 
separately identified as long as the transaction is denominated “duty 
paid.” It is not necessary to say, X amount is the price portion and Y 
amount is the duty portion. In any case, by the time of liquidation, the 
original duty portion of the transfer price was identified because the ad- 
justments were known. 


5 The statute provides: 
(4) For purposes of this subsection— 


(A) The term “price actually paid or payable” means the total payment (whether direct or indirect, and ex- 
clusive of any costs, charges, or Fe incurred for transportation, insurance, and related services incident 
to the international shipment of the merchandise from the country of exportation to the place of importation 
— United States) made, or to be made, for imported merchandise by the buyer to, or o the benefit of, the 
seller. 

(B) Any rebate of, or other decrease in, the price actually paid or payable that is made or otherwise effected 
between the buyer and seller after the date of the importation of the merchandise into the United States shall 
be disregarded in determining the transaction value under paragraph (1). 

19 U.S.C. § 1401a(b)(4) (1988). 
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What occurred in this case was an error in the preparation of the entry 
papers, so that the duty-paid nature of the price was not indicated at en- 
try. Under 19 U.S.C. § 1520(a) (1988), documentary errors of this type in 
entry papers ordinarily may be corrected. Thus, while it is optimal to 
identify “duty paid” status at entry, it may be so indicated to Customs 
prior to liquidation, if the omission is due to clerical error. 19 U.S.C. 
§ 1520(a)(4). Further, the statute permits correction of other factual er- 
rors both before and within one year after liquidation. See 19 U.S.C 
§ 1520(c) (1994). If there is some reason why a factual mistake in the 
identification of the “duty paid” nature of a sales price should be treated 
differently from any other mistake of fact, it has not been demonstrated 
by defendant. Moreover, even if the statute could be interpreted to per- 
mit Customs to impose a more stringent test for the correction of this 
type of error, one would expect regulations to spell out the inapplicabili- 
ty of normal correction measures. There is nothing in the statutes or 
regulations, however, which indicates that failure to identify the “duty 
paid” status of a sale at the time of entry is an error which may never be 
corrected. For example, if the statute actually said identified at time of 
entry or within X days thereafter, one would have a better argument that 
timing was of the essence. 

The court notes that because amounts of duty are easily determined 
by applying the specific rates set forth in domestic law, there is no fact- 
finding required by Customs, once it knows that the transaction is 
“duty-paid.” Thus, the concern expressed in Generra Sportswear Co. v. 
United States, 905 F.3d 377, 380 (Fed. Cir. 1990) (citing Moss Mfg. Co. v. 
United States, 896 F.2d 535, 539 (Fed. Cir. 1990)), that Commerce not 
engage in a “formidable fact-finding task” in valuing merchandise, is 
not raised. The legislative history of the statutory provision at issue 
makes clear that a simplified valuation regime was intended. S. Rep. 
96-249, at 119 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 505 (The 
amendments “represent a simplification of U.S. law and add significant- 
ly more predictability regarding the value which will be used for cus- 
toms purposes.”). There is no indication, however, that simple mistakes 
may not be corrected, particularly where, as here, the inquiry to be made 
by Customs is not complicated by fact finding Congress intended would 
be avoided. 

Accordingly, the court finds that if “transaction value” valuation 
methodology applies to these entries, plaintiff will prevail. Defendant 
has belatedly indicated that it might not have applied transaction value 
if it had viewed this as a “duty paid” situation, but it did not plead in the 
alternative to reevaluate the entries under another valuation methodol- 
ogy. Further, Customs did not propose to examine the relatedness of par- 
ties with an eye to using another valuation method, even when it knew 
the size of what it considered a “rebate.” Thus, the argument that the 
size of the duty in a duty-paid sale would have triggered an investigation 
which might have resulted in use of another valuation methodology 
seems disingenuous. In any case, the court accepts the pleadings as they 
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are, as well as the parties’ mutual assertions that all material facts are 
not in dispute. 

Judgment is entered for plaintiff. Entry Nos. 112-5838964-9, 
112-6033706-5, 112-6033707-3, and 112-6033750-3 shall be revalued 
and reliquidated in accordance with this opinion, and refund shall be 
made to plaintiff with interest thereon, as provided by law. 


EN POR TIER cae 


(Slip Op. 98-120) 
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Pierce) for Siam Food Products Public Co., Ltd. and The Thai Pineapple Public Co., Ltd. 

David M. Cohen, Director, Commercial Litigation Branch, Civil Division, United States 
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Collier, Shannon, Rill & Scott, PLLC, (Paul C. Rosenthal and David C. Smith) for Maui 
Pineapple Co., Ltd. and International Longshoremen’s and Warehousemen’s Union. 


OPINION 

RESTANI, Judge: These matters are before the court on Maui Pineap- 
ple Co., Ltd. and the International Longshoremen’s and Warehouse- 
men’s Union (collectively “movants”) motions to intervene in Siam 
Food Products Public Co., Ltd. v. United States, Court No. 98-03-00558, 
and The Thai Pineapple Public Co., Ltd. v. United States, Court No. 
98-03-00559, pursuant to USCIT Rule 24 and 28 U.S.C. § 2631(j)(1)(B) 
(1994). Both cases seek judicial review of the same agency determina- 
tion, Canned Pineapple Fruit from Thailand, 63 Fed. Reg. 7392 (Dep’t 
Commerce 1998)(final results). The motions and responses in opposi- 
tion! are identical in both cases, and the analysis and conclusion is the 
same. The issue is whether under USCIT Rule 24 the movants have 
demonstrated good cause for the untimely filing of their motions to in- 
tervene in these 28 U.S.C. § 1581(c) (1994) actions seeking review of the 
final results of an administrative review. 


BACKGROUND 


On February 13, 1998, the Department of Commerce published the 
final results of the administrative review of the outstanding antidump- 


1 Defendant consented to both motions to intervene. 
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ing duty order on Canned Pineapple Fruit from Thailand for the period 
of January 11, 1995, through June 30, 1996. See 63 Fed. Reg. at 7392. On 
March 13, 1998, plaintiffs filed summonses seeking review of the final 
results. They filed civil complaints against the United States in these ac- 
tions on March 24, 1998. 

Maui Pineapple Co. and the International Longshoremen’s and Ware- 
housemen’s Union jointly filed two motions on May 5, 1998, seeking an 
order granting them leave to intervene as of right as parties-defendants 
pursuant to USCIT Rule 24(a). It is undisputed that the motions were 
filed late. Movants’ reason for their failure to file on time is that they 
were “unable to secure the necessary approval of Maui Pineapple Co., 
Ltd. * * * to intervene in this matter” until shortly before filing. Mot. to 
Intervene, at 2. It is also undisputed that movants are interested parties 
as defined in 19 U.S.C. § 1677(9) (1994). 


DISCUSSION 

Rule 24(a), Intervention of Right, is comprised of two unlabeled para- 
graphs. USCIT Rule 24(a). Each paragraph contains a Part (1) anda 
Part (2). Id. The first paragraph of Rule 24(a) (specifying two rights of 
intervention) is identical to Federal Rule of Civil Procedure 24(a) in its 
entirety. Compare USCIT Rule 24(a)(para. 1) with Fed. R. Civ. P 24(a). 
The second paragraph of 24(a) was added by amendment effective Janu- 
ary 1, 1993. 

The second paragraph of Rule 24(a) is unique to this court and pro- 


vides a 30-day time limit to file for intervention. USCIT Rule 24(a)(para. 
2). It reads: 


In an action described in 28 U.S.C. § 1581(c), a timely application 
shall be made no later than 30 days after the date of service of the 
complaint as provided for in Rule 3(e), unless for good cause shown 
at such later time for the following reasons: (1) mistake, inadver- 
tence, surprise or excusable neglect; or (2) under circumstances in 
which by due diligence a motion to intervene under this subsection 
could not have been made within the 30-day period. 
Id 


All parties rely on the multi-factor test set forth by Sumitomo Metal 
Industries, Ltd. v. Babcock & Wilcox Co., 669 F.2d 703, 707 (C.C.PA. 
1982). In Sumitomo, the court ruled that in considering the timeliness 
of applications to intervene, the court must weigh: (1) the length of time 
that the movants knew or should have known of their right to intervene; 
(2) the prejudice to the rights of existing parties by allowing interven- 
tion against the prejudice to the movants by denying intervention; and 
(3) the existence of unusual circumstances militating either for or 
against a determination of timeliness. Id. at 707. 

Sumitomo predated the 1993 amendment to Rule 24(a) that added the 
30-day time limit. The Rule now states that “a timely application shall 
be made no later than 30 days after the date of service of the complaint 
* * * unless for good cause shown at such later time for the following 
reasons * * * a motion to intervene under this subsection could not have 
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been made within the 30-day period.” USCIT Rule 24(a) (emphasis add- 
ed). The language of the Rule expresses aclear mandatory standard that 
the court may waive the 30-day limit only if good cause is shown. USCIT 
Rule 24(a)(para. 2). Accordingly, the court no longer needs to use the Su- 
mitomo test, or any test of lateness other than that of the Rule, to deter- 
mine whether a motion of intervention in actions brought under 
28 U.S.C. § 1581(c) is timely. Rather, Rule 24 itself sets a specific time 
limit which may only be waived for good cause, and the criteria under 
which a court may find good cause are “(1) mistake, inadvertence, sur- 
prise or excusable neglect; or (2) under circumstances in which by due 
diligence a motion to intervene under this subsection could not have 
been made within the 30-day period.” USCIT Rule 24(a)(para. 2) (em- 
phasis added). 

Here, movants allege that their filings were delayed because they 
were unable to secure Maui’s authorization. The details as to why 
Maui’s approval could not be obtained timely are lacking. It is also not 
explained why the one reason offered for Maui delayed filing for the oth- 
er movant. The court is not told whether or not with “due diligence” it 
would have been possible to file either motion within the 30-day period. 
Because no explanation for a due diligence defense was offered”, see US- 
CIT Rule 24(a)(para. 2)(2), the court cannot grant the motions to inter- 
vene on that basis. The court must also rule out the failure to timely file 
as mistake or surprise because counsel did not claim to be unaware of 
the time limit. Finally, the movants deliberately waited for approval 
from a client before filing, and thus do not seem to be claiming inadver- 
tence. The only basis for late filing remaining is excusable neglect. See 
id. 

The court has not set forth a test for excusable neglect in intervention 
as of right since Rule 24(a) was amended in 1993. The court has, howev- 
er, recently addressed excusable neglect in another context. See E.J. Du- 
Pont De NeMours & Co. v. United States, Slip Op. 98-84, at 6, 1998 WL 
418116, at *2 (Ct. Int’ Trade June 23, 1998) (denying a motion for an 
extension of time to file a notice of appeal because the movant’s failure 
to file on time was neither excusable neglect nor good cause). 

Movants argue that the court should grant the motions to intervene 
based upon the weighing of the lack of prejudice to the other parties and 
the severe prejudice to themselves. The Supreme Court has acknowl- 
edged a standard for excusable neglect that includes consideration of 
prejudice. See Pioneer Inv. Servs. Co. v. Brunswick Assocs. Lid. Partner- 
ship, 507 U.S. 380, 395 (1993). In E.J. DuPont, the court followed the Su- 
preme Court and stated that excusable neglect requires an analysis of: 


“all relevant circumstances surrounding the party’s omission * * * 
[including] the danger of prejudice to the [non-movant], the length 
of the delay and its potential impact on judicial proceedings, the 


2 The movants’ brief only states that “applicants for intervention are filing this motion at the earliest possible time, 
and had good cause to delay the filing by as short a period as possible.” Mot. to Intervene, at 3. 
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reason for the delay, including whether it was within the reasonable 
control of the movant, and whether the movant acted in good faith.” 


E.I. DuPont, Slip Op. 98-84, at 6, 1998 WL 418116, at *2 (quoting Pio- 
neer Inv. Servs., 507 U.S. at 395). 

Plaintiffs, relying on Belton Industries, Inc. v. United States, 16 CIT 
555, 561, 797 F Supp. 1000, 1006 (1992), aff'd, 6 F.3d 756 (Fed. Cir. 
1993), complain that intervention will prejudice them by forcing them 
to defend against two additional parties, and any defenses the parties 
might raise. In addition, they contend that they will have to spend addi- 
tional resources that otherwise would not have been spent responding 
to confidential arguments from the intervenors.° 

In Belton, the Governments of Sri Lanka and Peru filed a post-judg- 
ment motion to intervene after a Notice of Appeal had been filed. Jd. at 
555, 797 F Supp. at 1002. The court denied the motion holding that the 
prejudice caused by defending against additional parties, and any new 
issues the intervenors may raise on appeal, outweighed the prejudice to 
the movants, who sat on their right to intervene until the last moment. 
Id. at 561, 797 F Supp. at 1006. An important part of the Belton decision 
was the fact that “intervention after a final [court] judgment was ‘an ex- 
treme example of untimeliness.’” Jd. at 557, 797 F Supp. at 1003 (quot- 
ing Halderman v. Pennhurst State Sch. & Hosp., 612 F.2d 131, 134 (3d 
Cir. 1979)). This is not such an extreme case. 

While the court realizes that plaintiffs may have justifiably believed 
that they had avoided some inconvenient or costly aspects of the action, 
we are unaware of any events that transpired during those seven days 
(such as briefings, judgments, or any substantive legal matters) which 
now prejudice plaintiffs by actually affecting any existing litigation. 
While litigation of these motions may itself be causing some delay, the 
court concludes any prejudice to plaintiffs is minimal. 

Plaintiffs also argue that there is no reason to believe that the defen- 
dant cannot or will not adequately defend and protect the interests of 
the movants. Unlike the non-statutory right of intervention where the 
court must consider whether the current parties adequately represent 
the movants’ interests to establish a right to intervene, USCIT Rule 
24(a)(para. 1)(2), the statutory right of intervention does not include 
such a factor, USCIT Rule 24(a)(para. 1)(1). The court must assume that 
for the statutory right of intervention the issue is moot because the Rule 


3 Plaintiffs also rely on Jernberg Forgings Co. v. United States, 7 CIT 62, 64, 1984 WL 3701, at *2 (1984), vacated on 
other grounds, 8 CIT 245, 1984 WL 6072 (1984), and Pistachio Group of the Ass’n of Food Indus. v. United States, 10 CIT 
475, 479, 645 F Supp. 1176, 1179 (1986), vacated on other grounds, 11 CIT 537, 667 F. Supp. 886 (1987), both cases of 
late filings, to argue that the court has generally granted untimely motions only to ensure that parties who had made 
timely decisions were not prejudiced by their counsel. For example, in Jernberg, the court found that failure to affix 
correct postage was excusable neglect because there was “a lack of prejudice to other parties and * * * plaintiffs prompt- 
ly sought to correct their error.” 7 CIT at 64, 1984 WL 3701, at *2. Similarly, in Pistachio, a two day delay in filing a 
complaint due to inadvertent docketing was deemed excusable neglect “since no prejudice resulted to the opposing 
parties.” 10 CIT at 480, 642 F Supp. at 1180. 

Plaintiffs present no precedent to convince the court that Jernberg or Pistachio limit excusable neglect to scenarios 
where the court is protecting parties from harm caused by their counsel’s neglect. In fact, the principle that clients are 
generally held accountable for the “acts and omissions of their [chosen] attorneys,” has been applied to cases of late 
filings. See Unicorn Tales, Inc. v. Banerjee, 138 F.3d 467, 470-71 (2d Cir. 1998) (rejecting argument that clients should 
not be held accountable for attorney’s failure to file appropriate motion). Rather, the court interprets Jernberg and 
Pistachio to reiterate the general principle that prejudice is considered to determine if “excusable neglect” exists 
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recognizes that 28 U.S.C. § 2631(j)(1)(B) has codified a significant right 
and it explicitly permits intervention without further determination. 
Id. Parties with identified interests in the results of a review have the 
option to protect those interests by intervening in the proceedings. See 
USCIT Rule 24. To not allow them to do so is to prejudice them. 

Plaintiffs suggest that allowing the movants to proceed as amicus cu- 
riae under USCIT Rule 76 would alleviate any prejudice to movants 
caused by denying their motion. Optimally, an amicus is an “impartial 
friend of the court.” United States v. Michigan, 940 F.2d 1438, 165 (6th 
Cir. 1991). There has been, however, “a bright-line distinction between 
amicus curiae and named parties/real parties in interest.” Id. Ordinari- 
ly, named parties may control the litigation and present issues, while the 
amicus can only respond to those issues. Jd. Movants, however, are time 
barred from bringing their own case and thus even as intervenors before 
the CIT may. not bring their own challenges to the Secretary’s deter- 
mination. Their role will be in support of the defendant. See 19 U.S.C. 
§ 1516a(a)(2) (West Supp. 1996); Wire Rope Importers’ Assoc. v. United 
States, 18 CIT 478, 479-80, 1994 WL 235620, at *1 (1994). In sum, preju- 
dice to movants may not be great, but it does exist, and amicus status 
will not totally alleviate that prejudice. 

Against this background of minimal! delay and prejudice to the exist- 
ing parties and prejudice of some type to the movants, the court must 
assess the reason for the delay offered by movants. See E.I. DuPont, Slip 
Op. 98-84, at 6, 1998 WL 418116, at *2. Movants contend that they filed 
the motion at the earliest possible time since they were “unable to se- 
cure the necessary approval of [Maui] to intervene in this matter” until 
shortly before filing. Mot. to Intervene, at 2-3. Although the delay was 
not long and there is nothing to suggest that the movants are acting oth- 
er than in good faith, it troubles the court that almost any party could 
effortlessly give a reason for delay similar to the movants’ excuse. There 
is simply no “neglect.” There was a conscious decision not to intervene 
timely and the facts leading up to that decision are not presented. 

Movants’ excuse for filing late is pleaded without detail. Moreover, the 
movants knowingly filed their motion late. If the court were to allow in- 
tervention in a case with such a broad and unexplained excuse, it would 
permit parties to ignore the time limits of Rule 24, so long as they file 
early enough to continue the action without too much prejudice to the 
opposing parties. Such a decision would render the actual time limit su- 
perfluous. Under such a scenario, existing parties and the court might 
not know when to expect intervention, the proceedings on the merits 
could be interrupted and/or delayed by motions to intervene, and extra 
adjudication could be routinely required for parties who choose to file 
late. The court assumes the 30-day limit added in 1993 was intended to 
avoid this result. The time limit cannot be so easily avoided, even if some 
prejudice to the late filer results from denial of the motion. 
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CONCLUSION 


rhe court finds that the failure to file within the 30-day period was not 
1 on any reason permitted by USCIT Rule 24(a). Motions to inter- 


denied 


(Slip Op. 98-121) 
INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-05-00257 


ion of textile plaything styled “Ralf!™ The Barking Dog”, summary judg- 
ntl. | 


(Decided August 20, 1998) 


Indie K. Singh and Sherry L. Singer) for the plaintiff. 
ser, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
1ternational Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
-e, Civil Division (Mikki Graves Walser); and Office of Assistant Chief Counsel, U.S. Cus- 
Service (Sheryl A. French), of counsel, for the defendant. 


OPINION 
AQUILINO, Judge: This case contests denial by the U.S. Customs Ser- 
vice of duty-free entry for merchandise it classified under subheading 
9503.49.00 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”) (1992) as “Toys representing animals * * * : * * * Other”. 
The plaintiff claims that duties at the rate of 6.8 percent ad valorem 
should not have been demanded (and paid) in view of subheading 

9902.95.02, which at the time exempted 


Stuffed or filled toys representing animals or non-human crea- 
tures, not having a spring mechanism and not exceeding 63.5 cm in 
either length, width, or height (provided for in subheading 
9503.41.10 or 9503.49.00)[.! 


I 


The parties take the position that there are no material facts as to 
which there is a genuine issue to be tried within the meaning of CIT Rule 
56 and have therefore interposed cross-motions for summary judgment. 
Jurisdiction over this case is pursuant to 28 U.S.C. § 1581(a) and § 2631 
et seq., and in the exercise thereof the court has reviewed their submis- 
sions, including plaintiffs item and its retail package! emblazoned in 
color with pictures and the name “Ralf!™ The Barking Dog”, and con- 
curs that trial is not necessary. Any disagreements can be resolved via 


1 The item and the package are exhibits C-1 and C-2, respectively, to the declaration of Customs National Import 
Specialist Thomas McKenna which is appended to defendant’s brief. 
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the cross-motions, which posit substantive issues that are essentially le- 
gal in nature. See, e.g., Bausch & Lomb, Inc. v. United States, _—~=F.3d 
_____ (Fed.Cir. July 8, 1998), and the cases cited therein. 

Paragraph 5 of plaintiff's statement of material facts describes Ralfas 


made of white thick fur-like textile material. Its body, legs and tail 
are made of this white material. It has brown pads on all four feet. 
Its ears are made of black fur-like material. It has one black eye, a 
black muzzle, and a red bandana. The muzzle is fitted with a me- 
chanical noisemaker which, when squeezed sharply, emits a “bark- 
ing” noise that sounds somewhat like “rrralf.” It has a horizontal 
slit across the abdomen, where a hand can be inserted to make 
RALF bark and/or move its head like a puppet. Unlike a puppet, 
however, the inserted hand cannot manipulate any of its limbs, 
since there is no opening from the cavity to the limbs. In addition, 
the limbs are stuffed to distention with a nonwoven polyester fiber- 
fill type of material. 


> defendant responds as follows: 


Admits 15, sentences 1-6 and 9. With respect to 15, sentence 7, 
admits that the abdomen has a horizontal opening which leads to 
the hollow torso, neck and head areas. Avers that this opening al- 
lows a hand, arm and elbow to fit inside Ralf’s body and a hand to fit 
up in Ralf’s head to move or manipulate his head, body and mouth 
like a puppet, and make him bark (by squeezing the sound mecha- 
nism located in the muzzle cavity), but denies the remainder of sen- 
tence 7. With respect to 15, sentence 8, admits that the hand cannot 
be inserted into the * * * limbs, since there is no opening from the 
body and head cavities to the limbs, but denies the remainder of 
sentence 8. Avers that Ralf has wrap-around arms which wrap 
around the puppeteer (user), eliminating the need for a stage, and 


facilitating movement with the puppet in any setting. 


Defendant’s Response to Plaintiff's Statement of Material Facts, para. 5 
(emphasis in original). 

These characteristics and plaintiff's plea for duty-free treatment un- 
der the HTSUS subheading 9902.95.02 quoted above have engendered 
three issues for resolution herein, to wit, the meanings of “stuffed” and 
“filled”, plus Ralf's essential measurements. 


A 


The plaintiff contends that Ralf is indeed classifiable under HTSUS 
subheading 9503.49.00, but also under 9503.41.10 (“Stuffed toys”) 
Customs does not concur as to that alternative section. See, e.g., id., 
para. 6. The parties do agree, however, that the term stuffed is not de- 
fined in the HTSUS. See id. and Plaintiff's Statement of Material Facts, 
paras. 8. In such a circumstance, a court will “normally construe it in 
accord with its ordinary or natural meaning.” Smith v. United States, 
508 U.S. 223, 228, reh’g denied, 509 U.S. 940 (1993), citing Perrin v. 
United States, 444 U.S. 37, 42 (1979). And that meaning often can be dis- 
cerned from dictionaries and other lexicons. Stuffed is the past partici- 
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ple of the verb stuff, which has been defined by one such resource to 
mean, among other things, 


to fill (a receptacle) to fullness or distention by packing things in : 
CRAM * * * to fill (as one’s stomach) to fullness * * * to fill (as a 
cushion or ticking) with a soft material or padding * * * to fill out 
the skin of (an animal or bird) for mounting * * * to fill (as a hole or 
opening) by packing in material * 
Webster’s Third New Int’! Dictionary, p. 2269 (1981). Another, Funk & 
Wagnalls New Standard Dictionary of the English Language, p. 2403 
(1930), indicates to stuff is 


to fill with material specially prepared for such use; as, to stuff a 
cushion; to stuff a fowl for cooking * * *. In taxidermy, to fill out 
with suitable material (the skin of a bird or beast), and arn ange so as 
to make a lifelike form. 


As set forth above, the parties agree, and the court finds, that only 
Ralf's limbs are fully st uffed to distention. Indeed, were he completely 
stuffed a la the skin of a taxidermized bird or beast, Ralf could not be 
animated by hand in the manner intended by his creator. Be that as it 
may, given the lack of complete stuffing, the plaintiff commissioned a 
former chief of the U.S. Customs Technical Branch, Office of Laborato- 
ries & Scientific Services, to examine Ralf. The resultant “Analysis of a 
Hand Puppet to Determine the Percent by Weight and by Volume of the 
‘Stuffed’ Versus ‘Not Stuffed’ Portions to Determine ‘Essential Charac- 
ter’”? is part of plaintiff's motion for summary judgment. 


The court has perused this submission and accepts its findings that 
63.5 percent of Ralf is stuffed by weight and 70.7 percent by volume. 
Nevertheless, the court cannot, and therefore does not, concur with the 
report’s conclusion that, 


[b]ecause the stuffed portion of Ralf constitutes the predominant 
“bulk, quantity, (and) weight” of his components, and because his 
long, huggable forel egs play a predominant “role * * * in relation to 
the use of the goods,” we can see no other conclusion than to consid- 
er Ralf to be stuffed for tariff purposes. 


Roger J. Crain Report, p. 6. Irrespective of whether tariff purposes are or 
are not consistent with plain logic, or simple arithmetic, there is an oth- 
er conclusion, the force of which is at least equally strong in the light of 
the foregoing definition(s) of stuff(ed), not to mention the thorough pre- 


sentation of the Customs National Import Specialist’s reasons for his 
ruling, e.g.: 


7. A major feature of the RALF toy is the presence of the substan- 
tial hollow space designed to accommodate the puppeteer’s hand, 
arm and elbow. The torso or trunk area of the toy animal is com- 
pletely devoid of stuffing or filling material. There is very little 
stuffing material in the head portion—a tiny piece in the muzzle 
area and a thin pad on the back of his head. RALF’S head cavity, 


2 Cited hereinafter as “Roger J. Crain Report” 
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however, remains hollow. The plush fabric shell or “skin” serves to 
create a hollow body cavity or interior compartment. RALF’S hol- 
low body cavity extends from [his] neck to the top of [his] legs and 
forms the interior compartment that comprises the entire torso or 
trunk of the toy, and extends upwards from the neck into RALF’S 
hollow head cavity. Thus, RALF’S head, neck and torso are hollow. 


k a * 


10. * * * RALF’S tail and ears contain no stuffing or filling. Al- 
though the fore and hind legs are stuffed, the stuffing materials 
used in RALF’S legs do not impart shape and form to RALF’S torso 
or enter the torso area. 


* * * 


13. RALF does not have the characteristics of stuffed toys, which 
have the following characteristics: 
a) stuffed toys have three dimenssional sculptored [sic] con- 
figurations, and 
b) the stuffing material imparts the shape and form of the 
torso of the animal; 


Therefore, the presence and quantity of stuffing material in the toy 
limbs and head are irrelevant in determining whether a toy is 
stuffed. 


* * * * * * * 


16. In determining whether or not a toy representing an animal 
or non-human creature qualifies as “stuffed” for tariff classifica- 
tion purposes, Customs requires the stuffing materials to impart 
the shape and form of the article’s torso. Customs does not consider 
the size of the torso, the weight, value, whether other appendages 
have been stuffed, or the most prominent feature of the toy, in mak- 
ing this determination. 


Defendant’s Memorandum, Declaration of Thomas McKenna, paras. 7, 
10, 13, 16. With such definition(s) and evidence, and this case resting 
upon the rule that the plaintiff has the burden of persuasion, the court 
must conclude that it has not been borne on the first issue raised. That 


is, the Service correctly classified Ralf under subheading 9503.49.00, 
HTSUS. 


B 


Plaintiff's secondary position is that, if Ralfis not stuffed, he is filled. 
Memorandum of Plaintiff, p. 7. On this point, the court is not automati- 
cally at liberty to search for the ordinary or natural meaning because the 
governing statute itself defined “filled”. See, e.g., WY. Moberly, Inc. v. 
United States, 924 F2d 232, 235 (Fed.Cir. 1991); Foodcomm Int’l v. 
United States, 19 CIT 1421, 1425, 914 FSupp. 548, 551 (1995). U.S. Note 
6 to HTSUS Chapter 99, Subchapter IJ (Temporary Reduction in Rates 
of Duty) (1992) provided at page 99-7: 


For the purposes of heading 9902.95.02, the term “filled” includes 
toy figures which are not completely filled or are filled with materi- 
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als such as plastic beads or crushed nutshells but which otherwise 
possess the characteristics of toy figures classifiable as “stuffed”. 
Underscoring in original. 
The defendant focuses on the “toy figures which are not completely 
filled” language, arguing that it 


cannot be read in isolation from the remainder of U.S. Note 6 which 
states that toy figures which are not completely filled must other- 
wise possess the characteristics of toy figures classifiable as 
“stuffed.” In fact, “the entire context of the statute must be con- 
sidered and every effort made to give full force and effect to all lan- 
guage contained therein.” 


Defendant’s Memorandum, p. 20, quoting Dart Export Corp. v. United 
States, 43 CCPA 64, 74, C.A.D. 610, cert. denied, 352 U.S. 824 (1956); 
Pima Western, Inc. v. United States,20CIT_ _—,_~—_—«, 915 FSupp. 399, 
403 (1996). The court agrees that this is the correct approach, but it does 
not necessarily lead in defendant’s direction because of the location and 


the definition(s) of a key word in the statute, the adverb otherwise, 
namely: 


1: in a different way or manner : DIFFERENTLY * * * 2: in differ- 
ent circumstances : under other conditions * * * 3 : in other re- 
spects * * *[.] 


Webster’s Third New Int’! Dictionary, p. 1598 (1981). See Funk & Wag- 
nalls New Standard Dictionary of the English Language, p. 1752 (1930). 


Giving this word and all the other language of the statute the requisite 
full force and effect leads to the conclusion that Ralf is “filled”. The con- 
trary reasoning of the National Import Specialist is less persuasive on 
this issue. See Defendant’s Memorandum, Declaration of Thomas 
McKenna, paras. 23, 24 passim. Again, it is tied to the torso of plaintiff's 
toy, viz: 


* * * RALF has no stuffing whatsoever in the torso. Since RALF’S 
torso is not even partially “stuffed” or “filled,” and is completely 
empty, U.S. Note 6 is not applicable * * *. In determining whether 
or not to classify a toy representing an animal * * * creature as 
“stuffed” or “filled” for tariff purposes, the stuffing materials must 
impart the shape and form of the article’s torso; that is it must pos- 


sess or otherwise possess the characteristics of toy figures classifi- 
able as stuffed. 


Id., para. 24, pp. 6-7. Even assuming arguendo the statute on its face is 
also so tied, this court cannot and therefore does not find that the empty 
body leaves Ralf bereft of the image or form’ intended by his creator or 
of characteristics complete stuffing otherwise would have achieved. 


3 Certainly, the argument at pages 9-10 of defendant’s reply memorandum that the “imported toy figure * * * does 
not have any shape to its empty torso” is at odds with but one glance at him, lying on his own, and also with the proffers 
that his “head, neck and torso are hollow” and “fabric shell serves to create a hollow body cavity or interior compart- 
ment.” Defendant's Statement of Material Facts For Which There Is No Issue To Be Tried, paras. 5, 10. 
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C 


The statute also requires that a particular stuffed or filled toy not ex- 
ceed 63.5 centimeters in either length, width or height to qualify for 
duty-free entry. The plaintiff admits defendant’s allegation that Ralf 
has forearms that measure 35 inches (or 89 cms) from outstretched fore- 
paw to forepaw.* But that measurement was not dispositive for Cus- 
toms. As already indicated, the Service 


denied classification in 9902.95.02, HTSUS, because [Ralf] did not 
meet the “stuffed” or “filled” criteria and was therefore not a 
stuffed or filled toy as required for eligibility in 9902.95.02. 


Id., para. 28. With regard to his dimensions, the National Import Spe- 
cialist further declares: 


30. RALF is not imported in a fixed, unadjustable position. Ac- 
cordingly, I would adjust [him] to the position [he] is most likely and 
most often to be used, played with or enjoyed. But since RALF is not 
stuffed, this position is difficult to calculate, unless we measure this 
puppet hand-supported, it’s most likely position, and measure the 
toy from its highest point to its lowest point, and from outstretched 
paw to paw. 

31. When the hand and arm are inserted in the empty torso and 
head shell and RALF is supported in a sitting position, RALF mea- 
sures approximately approximately 1642 inches or 42 cm in height 
(from the top of the head to the end of the torso where the elbow is 


inserted) by 22 inches or 56 cm in width (from outstretched forepaw 


to forepaw). These measurements, by Customs standards[,] are 
within the statutory maximum (25 inches) required for special duty 
treatment under HTSUS subheading 9902.95.02. However, I must 
point out that RALF is not imported in the stuffed or filled condi- 
tion required for this classification in the claimed provision, as [his] 
puppet torso is empty. If RALF were imported in a truly “stuffed” or 
“filled” condition, that is, with stuffing/ filling materials in and dis- 
tending his torso, [his] chest area between [his] long arms would be 
fully distended as required * * *. In a fully distended condition, the 
distance between RALF’S forepaws would measure 35 inches or 
89 cm (from outstretched forepaw to forepaw) in length. * * * 


Id., paras. 30, 31. The court agrees that Ralf best be measured in his 
“most likely position”, which the court has done independently, and 
which confirms Mr. McKenna’s finding that those results “by Customs 
standards are within the statutory maximum (25 inches) required for 
special duty treatment under HTSUS subheading 9902.95.02.” The 
court could also concur that, if stuffed and therefore fully extended, Ralf 
could exceed that limit® and thus not be free from duty. But, of course, he 


4 Compare id., para. 15 with Plaintiff's Response, para. 15 


5 It is not clear from physical examination of the merchandise, defendant’s exhibit C-1, however, that a stuffed torso 
would, in fact, engender separation of the forepaws greater than 63.5 centimeters. 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 36, SEPTEMBER 9, 1998 


was not completely filled at the time of entry and thereby well under the 
maximum dimension(s) in his most likely position.® 


I] 


In view of the foregoing, plaintiff's motion for summary judgment 
should be granted, and defendant’s cross-motion must therefore be de- 
nied. Judgment will enter accordingly. 


(Slip Op. 98-126) 


T 


UNITED STATES SHOE CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-11-00668 
(Dated August 28, 1998) 


ORDER ESTABLISHING CLAIMS RESOLUTION PROCEDURE 


RESTANI, Judge: Having considered defendant’s and various plain- 
tiffs, proposals for a claims resolution plan and comments on the court’s 
proposed plan to resolve the numerous suits filed with the court to re- 
cover unconstitutionally exacted Harbor Maintenance Taxes (HMT), 
the court hereby ORDERS: 


TABLE OF CONTENTS 
Plan 
Harbor Maintenance Tax Refund Claim Form 
Optional Harbor Maintenance Tax Refund Claim Form for Freight 
Forwarders. 
4. Harbor Maintenance Tax Payment Listing and Certification 
5. Model Judgment 


Le 
2. 
3. 


I. Claim Resolution Process for HMT on Exports 
OVERVIEW 

In accordance with its previous determinations the court orders im- 
mediate refund of HMT on exports for payments received by Customs 
within two years of the filing of a complaint with the court seeking the 
recovery of such payments. A second refund may be necessary for older 
HMT payments related to exports, or for any quarterly payment which 
is in dispute. In addition, the court has determined that interest is owing 
on refunded amounts, but the United States is entitled to a stay pending 


© To the extent Ralf's retail box, defendant’s exhibit C-2, is of any moment, the court has measured it and finds that 
it is 16 inches long by 11 inches wide by 41 inches high or deep (or approximately 41 x 28 x 11 centimeters) 
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appeal of this issue. Accordingly, if interest is finally determined to be 
owing, the second refund will include payment for whatever interest is 
owing. 

Following submission of a claim form by a plaintiff, the United States 
Customs Service will perform an initial search of its computer database 
for Harbor Maintenance Tax exporter payments. Plaintiff will review 
Customs’ information and, if the information is not disputed, will re- 
ceive refunds for the specified amounts. Any plaintiff who wishes to dis- 
pute Customs’ information will have an opportunity to do so by 
submitting appropriate documentation to Customs. Claims that cannot 
be resolved after the plaintiffs submit their documentation will be sub- 
mitted to the court for resolution. Thus, the claims disposition process 
will proceed as follows: 


A. Receipt of Claims Forms 


Each plaintiff will complete a claim form (see attached) and return it 
to Customs (NOT THE COURT) at 


U.S. Customs Service 
HMT Refund Claim Forms 


PO. Box 68940 
Indianapolis, IN 46268 


by October 15, 1998. Plaintiff will attach the filed complaint or com- 
plaints to its claim form. Customs will process refunds in chronological 
order by date of filing of plaintiff's first complaint. Claims filed after Oc- 


tober 15, 1998, shall be processed in the order of receipt of the claim 
form. 


B. Phase One—Initial Review of All Claims 
1. Customs’ Verification 


During Phase one of the claims process, Customs will inform plain- 
tiffs ofall quarterly payments within the time period covered by the plan 
revealed in its database. To accomplish that, computer technicians will 
perform queries of Customs’ database for each exporter listed on the 
claim form. Customs will not search its back-up documentation during 
this phase. Customs wili complete a report, listing all of the payments 
verified by the database and return the HMT Payment Report and Cer- 
tification (“Certification”) form to plaintiff. (See attached.)! The Certi- 
fication will not cover quarterly payments made prior to the two-year 
statute of limitations period.2 The United States will preserve any re- 
cords relating to HMT payments, regardless of date of payment. 


+ Given the limitations of this database, Customs will perform this initial review based upon the claim form and 
without documentation for exporters who made payments directly and in their own name. For exporters who used 
freight forwarders to make payment, in addition to the claim form, the name of the freight forwarder, the name and 
exporter identification number of the exporter upon whose behalf payment was made, a listing of payment amounts by 
quarter and the CF349 (Quarterly Summary Report) or other suitable information submitted with the payment may 
be submitted with the claim form. without this information, it may be difficult to locate the freight forwarder payments 
for which the exporter is seeking a refund. Customs, however, will query its database by the EIN on the claim form 
without the additional information, but will not make a paper search at this stage 

21¢ litigation results in recovery for earlier time periods, Customs may query its database with regard to such pay- 
ments at a later time to be established by the court. 
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2. Plaintiffs’ Review 

If it is satisfied with the payments listed on Customs’ report, a plain- 
tiff will certify on the same form that it believes it is entitled to a refund 
in the amount specified. Plaintiff will then fill out and sign a judgment 
form (see attached) with the Certification attached and return the form 
to the Department of Justice for signing and filing with the court. The 
judgment should include a schedule listing all complaints related to the 
refunds. No separate order of consolidation is required. 


3. Schedule and Entry of Judgment 


Customs will commence processing of claims forms as soon after Oc- 
tober 15, 1998, as it arranges the claim forms by first complaint date and 
is able to query its database. It will prepare and send out certifications as 
they are prepared. 

After receipt of the judgment form from plaintiff (whether in Phase I 
or Phase II), defendant will have eleven days to file the judgment with 
the court.* Customs will build up its response speed so that after Decem- 
ber 15, 1998, Customs shall process no fewer than 500 claims per month. 
The court expects substantial processing of claims prior to December 
15, 1998, and that speed of processing will increase after some months. 
Customs will report to the court monthly on its progress. The first sta- 
tus report is due on November 15, 1998, and every 15th of the month 
thereafter. 


C. Phase Two—Disputed Claims 


Plaintiffs who wish to dispute the payments verified by Customs’ da- 
tabase will do so during Phase Two, which will begin immediately upon 
completion of Phase One, but no later than March 15, 1999. Those plain- 
tiffs will supply Customs with documentation supporting their claims 
for different or additional payments. Customs will query its computer 
database and perform the additional step of searching its paper records 
to attempt to resolve the dispute. Customs will then return a revised 
Harbor Maintenance Tax Payment Report and Certification form to 
plaintiffs within 60 days (time subject to adjustment by the court). Ad- 
ministrative review will resolve many disputes. If the revised Certifica- 
tion is satisfactory to plaintiffs, they will then return a judgment with 
attached Certification form to the Department of Justice for signature 
and filing within 11 days of receipt. 


D. Phase Three—Judicial Review 


Ifthe disputes cannot be resolved, plaintiffs may request judicial reso- 
lution by filing a proposed scheduling order with the court. Procedures 
established by this plan are not intended to apply to cases requiring judi- 
cial resolution and whatever substantive or procedural law is normally 
applicable will apply. 


3 Only two judgments per plaintiff are contemplated by the court. If quarters falling within the currently recognized 
plan period cannot be resolved in Phase I, plaintiffs have the option of seeking a judgment after Phase I and severing 


disputed quarters for later resolution or plaintiffs may await the conclusion of Phase II in order to obtain maximum 
refund during this administrative process. 
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II. Resolution of Other Issues 


Stone Container Corp. v. United States, Court No. 96-10-02366, and 
Swisher Int’l., Inc. v. United States, Court No. 95-03-00322, have been 
designated test cases on issues relating to jurisdiction and statute of lim- 
itations including, inter alia, claims that there is no statute of limita- 
tions, a six-year statute of limitations applies, and there was tolling 
during the pendency of class action certification. Florida Sugar Market- 
ing and Terminal Ass’n, Inc. v. United States, Court No. 98-05-01303, is 
designated a test case on the issue of whether HMT on domestic ship- 
ments is unconstitutional under the Export Clause. BMW Manufactur- 
ing Corp. v. United States, Court No. 97-03-00396, is designated a test 
case on whether HMT on imports into Foreign Trade Zones is permissi- 
ble. Thomson Consumer Electronics, Inc. v. United States, Court No. 
95-03-00277, is designated a test case on the constitutionality of the 
HMT on imports in general. No other HMT test cases will be designated 
unless a request is received by the court within 15 days hereof for desig- 
nation of a specific case on an issue not covered by a previously desig- 
nated test case. The court expects attorneys familiar with this matter to 
raise all issues of general applicability which relate to HMT and which 
reasonably can be anticipated. 

Any plaintiff who wishes immediate payment on claims covered by a 
complaint filed within the two years of payment but has included older 
claims in its complaint must seek severance of the older claims via the 
judgment form submitted to the court. A new court number will be as- 


signed, and the severed action will be stayed pending resolution of the 
applicable test case. 

Any HMT claim included in a complaint processed hereunder which 
includes claims related to any non-export matter also must be severed 


via the judgment form if immediate judgment is desired on export 
claims. 


4 For the purposes of this order “export claims” does not include claims based on HMT on domestic (interstate) ship- 
ments. 





Court No. 


HARBOR MAINTENANCE TAX REFUND CLAIM FORM 


Date of Filing of First Complaint: 


nstructions: Please supply all of the information requested below. If payment was made under 
nore than one name or exporter identification number, please identify all possible names and 
EINs. Attach additional sheets if necessary. This form is to be used only by exporters who 
have filed complaints in the Court of International Trade. Any forms submitted by 
exporters who do not have a case pending will not be processed. 


1 


Name of Plaintiff(s): 


Exporter Identification Number(s) 


Exporter Address(es) 


Please list all complaints and dates of filing in the Court of International Trade covered 
this refund claim form and attach copies to this form 


Has the plaintiff previously received from the Government any refunds of Harbor 
Maintenance Tax payments on exports for any reason? No Yes. 


If the answer is "yes," please specify the dates and amounts of such refunds: 


6 Name and Address to which Harbor Tax Maintenance Payment Report and 


Certification is to be Mailed 


___ Payment Information or Documentation Supplied by Plaintiff (optional) 


Authorized Representative of Plaintiff 





U.S. COURT OF INTERNATIONAL TRADE 


(3) 
HMT SUPPLEMENTAL PAYMENT INFORMATION FORM 


If your payments were made by a freight forwarder or other 
agent, prompt response may be aided by submission of this 
form with your HMT Refund Claim Form. 


Exporter Name: 


Instructions: Please supply all of the information requested below and attach the requested documentation. If 
payment was made by more than one freight forwarder or agent, please identify all possible freight forwarder names 
and EINs. Make additional copies of the form if necessary. This form is to be used only by exporters who have 
filed complaints in the Court of International Trade. Any forms submitted by exporters who do not have a 
case pending will not be processed. 


l Attach copies of the CF349 or other suitable forms of information that were submitted 
with each HMT payment. 


Complete the following information: 


Freight Forwarder or 


Payment 
Agent’s Name 


Amount 





Complete certification: 


I certify that the above statements and payment information are true and accurate to the 
best of my knowledge. 


Printed Name and Title Signature and Date 








U.S. COURT OF INTERNATIONAL TRADE 


G)) 
IN THE UNITED STATES COURT OF INTERNATIONAL TRADE 
BEFORE: THE HONORABLE JANE A. RESTANI, JUDGE 
ABC Corp, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 


(Dated 


JUDGMENT 


RESTANI, Judge: Pursuant to the procedures established by Order of 
the Court in Slip Op. 98—__ it is hereby agreed by counsel for the parties, 

(A) Plaintiff, ; and 

(B) Defendant, the United States of America (“United States”) that: 

1. The claims and refunds covered by this Judgment are claims in 
Court No(s). (schedule attached) relating to pay- 
ments of the Harbor Maintenance Tax (HMT) on exports. 

2. The court has jurisdiction under 28 U.S.C. § 1581(i) (1994). 

3. The action was commenced on 

4. The amounts set forth on the attached Harbor Maintenance Tax 
Payment Report and Certification were HMT payments for exports that 
plaintiff has certified were made and that have not previously been re- 
funded. 

5. Plaintiffis entitled to refunds of the payments on the attached Har- 
bor Maintenance Tax Payment Report as provided by law in accordance 
with the decision in United States v. United States Shoe Corp., 1188. Ct. 
1290 (1998). 

6. Interest shall be paid on the refunded amounts in accordance with 
a schedule set by the court should appellate court proceedings in 
International Business Machines Corp. v. United States, Court No. 
94-10-00625, finally resolve that interest is owing on HMT payments. 

7. All claims in this action relating to quarters other than those cov- 
ered by the attached Harbor Maintenance Tax Payment Report or relat- 
ing to HMT payments on other than foreign exports are hereby severed 
from this action (and the actions listed in the attached schedule) and 
designated as Court Number [the above captioned court number]-S. 

8. All other non-severed claims in this action are dismissed. 

9. Upon entry of judgment, plaintiff releases, waives, and abandons 
all claims against the defendant, its officers, agents, and assigns, arising 
out of all HMT export payments for the nonsevered quarters identified 
in the attached Harbor Maintenance Tax Payment Report, including, 
but not limited to, all claims for costs, attorney fees, expenses, compen- 
satory damages, and exemplary damages. Defendant releases, waives, 
and abandons all claims, other than fraud, that it may have against 
plaintiff, or its officers, agents, or employees arising out of all HMT ex- 
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port payments for the non-severed quarters identified in the attached 
Harbor Maintenance Tax Payment Report. 

10. Undersigned counsel for the United States and for plaintiff repre- 
sent that they are authorized by the United States and plaintiff, respec- 
tively, to consent to this judgment form 
lhe refund checks issued pursuant to this judgment shall be 
laintiff within 30 days, care of the undersigned attorneys for 


1] 
mailed to p 
plaintiff 

12. E 


i 


ach party will bear its own attorney fees, expenses and costs. 
ttorneys for Plaintiff Attorneys for Defendant 
Date: __ 


SO ORDERED: 


~ JANE A RESTANI 
Judge 





The Industry Reference You’ve Been Waiting For! 


North American Industry Cay aet 
Classification System 


United States, 1997 AMERICAN 


Replaces the U.S. Standard Industrial Classification (SIC) System (1987), Nn ‘ 

the Standard Industrial Classification System of Canada (1980), and the ORAS TIRVH OY 
Mexican Classification of Activities and Products (1994). 

The new, official NAICS system provides common industry definitions that Sy VIN 

cover the economies of the three North American Free Trade Agreement 

(NAFTA) countries: the United States, Canada and Mexico. Organized in a United Stites, 1997 
hierarchical structure much like the existing SIC, the new NAICS groups 


establishments with similar production processes 


First two digits designate a major economic sector such as agriculture 


or manufacturing. Examples of the new classification system— 


Third digit designates an economic subsector. * New subsector for computers and electronic 


product manufacturing 
Fourth digit designates an industry group, such as grain and oil seed farming 


New industry group for root, tuber, and peanut | 
or fiber, yarn and thread mills. farming roe ort 


Fifth digit designates the NAICS industry such as wheat farming 


New industry for apiculture 
or broadwoven fabric mills. 


8 new industries for fabricated metal products 
Optionally, each country may add additional detailed industries below the New structure for transportation equipment 
5-digit level so long as the additional detail aggregates to a 5-digit level manufacture to classify industries producing 
of NAICS. equipment for transporting people and goods 


2n for cl 
Includes 350 new industries, definitions for each industry, tables showing the tH ” 
correspondence between NAICS and 1987 SIC codes,and alphabetized list of more than =. aiid dake actilian 
18,000 businesses and their corresponding NAICS code. Follows the production-oriented . — 


economic concept ° and much more 


Use the handy order form below to order your copy of the North American Classification System 1997. 








United States Government Fax to: (202) 512-2250 Mail to: Superintendent of Documents 
INF RMATION Phone: (202) 512-1800 PO Box 371954 


PUBLICATIONS ® PERIODICALS ® ELECTRONIC PRODUCT 


Order Processing Code cen 
. VISA | MosterCord - 
3281 oe nevus 


Qty. Stock Number tle P 


Pittsburgh PA 15250-7954 


rice Each 
041-001-00508-1 North American Industry Classification System 1997 - cloth $32.50 


| (041-001-00509-9 | North American Industry Classification System 1997 - paper $28.50 


Total Order 
Prices include regular shipping and handling. International customers please add 25 percent total Ura 


Check method of payment 

Q Check payable to Superintendent of Documents 
) GPO Deposit Acc 

Company name __ IVISA Mast 


Personal name (Please type or 


Street address 
City, State, Zip code 


Daytime phone including area code Authorizing signature 


mportant: Please in 
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